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THE WESTERN UNION TELEGRAPH COMPANY vs. BLAN- 
CHARD, WILLIAMS & COMPANY. 


1. When a telegraph company for a compensation receives a mes- 
sage for transmission over its wires, it is bound to perform its con- 
tract with that integrity, skill and diligence which appertain to its 
particular business ; and if by reason of the want of any of these 
qualities the message be improperly transmitted and injury accrues 
to the sender, the company will be liable to him for damages. 

(a.) This is true whether the telegraph company be considered asa 
bailee for hire, a common carrier, or merely as one employed to do 
certain work. 58 Ga. 433. 

2. Any rule of the company which seeks to relieve it from performing 
the duty belonging to its employment with integrity, skill amd dili- 
gence is contrary to public policy. If, therefore, it is necessary for 
the company, in transmitting messages with integrity, skill and 
diligence, to have them repeated, the duty of so doing devolves 
upon it, not upon the sender. 

(a.) The charge for transmitting messages in this state is fixed by the 
company, not by law. 

3. A telegraph company cannot by any rule or regulation of its own 
protect itself against damages resulting from every degree of neg- 
ligence except gross ne~ligence or fraud. 
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(a.) Nor can it by such rule or regulation limit the damages to be re- 
covered to a return of the amount of toll paid out for sending the 
message. 

. Where a rule of a foreign telegraph company doing business in 
Georgia required persons damaged by failure to properly transmit 
messages to present their claim for damages within sixty days there- 
after to some agent of the company, authorized to exercise its cor- 
porate powers in relation to the subject matter of the claim, a pre- 
sentation of such a claim to the resident agents who made the con- 
tract and transmitted the message was sufficient. 

. A message in these terms: “ Cover two hundred September and 
one hundred August,” was shown to be in the ordinary expressions 
used in the cotton trade, meaning that the person receiving the 
message should sell for the sender two hundred bales of cotton 
deliverable in August and one hundred deliverable in September : 

Held, that it was not such an obscure message as would limit the 
usual liability of the company or furnish the basis for a charge 
that a hidden meaning of the sender not discoverable by the com- 
pany would not be a ground of its liability. 

.) There was at least enough on the face of the message to show 
the company that it was a commercial message of value, and that 
is sufficient to render the company liable for negligence or improper 
transmission. 

. Although a speculation in cotton futures may be an illegal contract, 
yet an agent who incurs expense or loss on behalf of his principal 
in carrying out such contract may recover the amount thereof from 
such principal. If such loss or expense was caused by the improper 
transmission of atelegram from the principal to the agent, the former 
on paying the loss to the agent would have sustained a damage 
through the negligence of the telegraph company for which he could 
recover from it. 

.) The illegality of the speculation would not relieve the company 
from damages resulting from its negligence in transmitting a tele- 
gram according to its contract for a valuable consideration. 


Telegraph Companies. Damages. Negligence. Con- 
tracts. Cotton Futures. Before Judge WILLIS. Musco- 
gee Superior Court. November Term, 1881. 


To the facts reported in the decision, it is only necessa- 
ry to add that the defendant moved for a new trial on the 
following, among other grounds: 

(1.) Because the court refused to charge the jury that 
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telegraph companies may limit the measure of their lia- 
bility to damages by reasonable rules and regulations 
brought home to the knowledge of, and attended to, by 
those with whom they deal, and that a rule of a telegraph 
company requiring important messages to be repeated in 
orderto guard against mistakes in transmitting them, and 
charging one-half the usual rate for such repetition, and 
that the company will not be responsible for mistakes in 
the transmission of unrepeated messages is reasonable, 
and such as the company may adopt; and it will not be 
liable for an error in an unrepeated message except for 
fraud or gross negligence. 

(2.) Because the court refused to charge the jury that 
the rule in regard to insuring important messages by con- 
tract in writing, as contained in the said printed blank of 
said defendant, is also a reasonable one, and in the ab- 
sence of such insurance the company is only liable for- 
fraud or gross negligence. 


(3.) Because the court refused to charge the jury that 
if the testimony shows that the message which plaintiffs 
allege was delivered by them to defendant on the Igth 
day of May, 1879, for transmission to Waldron & Tainter,. 
New York, was written by said plaintiffs, or any one of 
them, or any member of their firm, on a printed blank of 
defendant in the words and figures following : 


“THE WESTERN UNION TELEGRAPH COMPANY, 


All messages taken by this company subject to the following terms: 
To guard against mistakes or delays, the sender of the message should 
order it repeated ; that is telegraphed back to the originating office for 
comparison. For this one-half the regular rate is charged in addition. 
It is agreed between the sender of the following message and the com- 
pany that said company shall not be liable for mistakes or delays in the 
transmission or delivery or for non-delivery of any unrepeated message 
whether happening by negligence of its servants or otherwise, beyond 
the amount received for sending the same ; nor for mistakes or delays in 
the transmission or delivery or for non-delivery of any repeated message 
beyond fifty times the sum received for sending the same, unless specially 
insured ; nor in any case for delay arising from unavoidable interruption 
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in the working of its lines, or for errors in cipher or obscure messages. 
And this company is hereby made the agent of the sender, without lia- 
bility, to forward any message over the lines of any other company when 
necessary to reach its destination. Correctness in the transmission of 
"messages to any point on the lines of this company can be insured by 
contract in writing, stating agreed amount of risk, and payment of 
premium thereon at the following rates, in addition to the usual charge 
for repeated messages, viz: one per cent. for any distance not exceed- 
Jing 1,000 miles, and two per cent. for any greater distance. No em- 
\ployé of the company is authorized to vary the foregoing. 

No responsibility regarding messages attaches to this company until 
‘the same are presented and accepted at one of its transmitting offices, 
and if a message is sent to such office by one of the company’s mes- 
sengers, he acts for that purpose as the agent of the sender. Mes- 
sages will be delivered free within the established free delivery limits 
of the terminal office ; for delivery at a greater distance a special charge 
will be made to cover the cost of such delivery. The company will 
not be liable for damages in any case where the claim is not presented 
in writing within sixty days after sending the message. 

A. R. BROWN, Secretary, NORVIN GREEN, President.” 


“ COLUMBUS, GA., May rogth, 1879. 

Send the following message, subject to the above terms, which are 
agreed te. 
To Waldron & Tainter, 97 Pearl st., New York. 

Cover two hundred September, one hundred August. 

(Signed) BLANCHARD, WILLIAMS & Co.” 

[Paid.] 

“ Read the notice and agreement at the top,” 
and that said plaintiffs assented to said rules and regula- 
tions, then the said rules and regulations became and were 
the agreement and contract between the said parties, and 
said plaintiffs can not recover, unless they show that they 
had said message repeated or requested to have it repeated, 
and paid or offered to pay for the same, any greater sum 
than the tolls paid by them with the legal interest thereon. 

(4.) Because the court refused to charge the jury as fol- 
lows: That if the jury shall believe from the testimony 
that the message sent by plaintiffs in this case, or deliv- 
ered to defendant to be sent, was an obscure or unin- 
telligible message, and that its meaning was unknown to 
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defendant or its agents, and that there was no notice 
or information of any fact given to defendant or con- 
tained in the message itself indicating its importance, or 
that special damages would result from any neglect in its 
transmission, then the measure of damages would be, ‘in 
case of recovery, the tolls paid by plaintiffs for its trans- 
mission, and the jury should so find. 

(5.) Because the court refused to charge the jury as fol- 
lows: Telegraph companies are not liable for damages 
in any case where the claim for the same is not presented 
in writing within sixty days after the sending of the mes- 
sage, when such stipulation or condition is embodied in 
the printed terms of the blank upon which the message 
is sent, to some agent of the company authorized to exer- 
cise any of its corporate powers in relation to the subject 
matter of the claim. And if the evidence does not show 
that plaintiffs presented their claim in writing within such 
time to such agent of the defendant, then plaintiffs can- 
not recover in this case. 


Jno. S. BicBy, for plaintiff in error. 


PEABODY & BRANNON, for defendants. 


SPEER, Justice. 


Blanchard, Williams & Co. sued the Western Union 
Telegraph Company in an action of assumpsit for the 
sum of $189.71 as damages claimed to have been sustain- 
ed in consequence of an error in the transmission of a day 
message from the city of Columbus to the city of New 
York. 

The declaration alleges that on the 19th of May, 1879, 
the plaintiff below caused to be delivered to the defend- 
ant a message in writing as follows: 


“Waldron & Tainter, New York. 


Cover two hundred September, one hundred August. 
(Signed) BLANCHARD, WILLIAMS & Co.,” 





304 SUPREME COURT OF GEORGIA. 





The Western Union Telegraph Company vs. Blanchard, Williams & Co. 





to be sent and delivered to Waldron & Tainter, New 
York, and the defendant for a certain consideration agreed 
to doit. That the company did not transmit the message 
as received, but changed it so that when delivered to Wal- 
dron & Tainter, in New York, it read as follows: 


“ To Waldron & Tainter, New York. 


Cover two hundred September, two hundred August. 
(Signed) BLANCHARD, WILLIAMS & Co.” 


The declaration alleged that Waldron & Tainter were 
at that time factors and commission merchants in New 
York, engaged in buying and selling cotton, and then held 
for plaintiffs 100 bales of cotton, to be delivered to their 
order in August, 1879, in New York, and that plaintiffs, 
desiring to sell said 100 bales, delivered said message to 
defendant, to be carried to New York to be delivered to 
said Waldron & Tainter. Plaintiffs aver that the message 
was an order from them to Waldron & Tainter to sell said 
100 bales of cotton on their account, to be delivered in 
New York in August, 1879, and would have been so un- 
derstood if it had been delivered to them as written and 
delivered to the telegraph company. 

That the message, as sent by defendant, was an order 
to sell 200 bales, to be delivered in New Yorkin the month 
of August, and was so understcod by Waldron & Tainter ; 
ard in consequence of the change of the message they 
sold 2co bales of cotton on account of plaintiffs, to be de- 
livered in New York in the month of August, instead of 
100 bales as directed by the message delivered by plain- 
tiffs. By reason of this change Blanchard, Williams & 
Co. were compelled to buy 100 bales to comply with the 
sale made by Waldron & Tainter. 

That on the 20th of May, :879, they advised Waldron 
& Tainter of the change in the message, and they on the 
21st of May bought 100 bales of cotton to comply with 
said sale made; but in consequence of the fact that cotton 
had advanced, a loss was incurred by plaintiffs of $159.67, 
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and they were also put to the expense of $25.00 in selling 
and buying said 100 bales, and $5.00 in sending messages 
by telegraph to New York in connection therewith. 

To this suit defendants filed the pleas, 

(1.) Of the general issue. 

(2.) That the plaintiffs at the time of sending said mes- 
sage made no request to have said message repeated, did 
not offer or pay to have said message repeated, but paid 
for it as a single message under the rules and regulations 
of the company, which were known to plaintiffs and ,as- 
sented to by them. 

(3.) That the message of plaintiffs was an obscure or 
cipher message, and _ plaintiffs did not at the time of its 
transmission inform the defendant of the value or impor- 
tance of the message. That the plaintiffs well knew of 
the rules and regulations of the gompany as to sending 
obscure or cipher messages, and the same was sent under 
said rules, etc., and defendant, under said rules, was not 
liable, and they were sent at risk of plaintiffs. © 

(4.) That plaintiffs did not communicate to defendants at 
the time of the transmission of said message, the special 
circumstances uncer which it was sent, nor were they 
known to defendant—that the message was of any value 
or importance. : 

(5.) That the contract in respect to which said message 
was sent was an illegal contract under the law, being a 
contract touching the sale of cotton futures. 

Under the evidence and charge of the court the jury 
returned a verdict for the plaintiffs, whereupon the de- 
fendants made a motion for a new trial on various grounds 
as set forth in the record, which was overruled by the 
court and defendant excepted. 

It appears from the evidence in this case that the plain- 
tiffs below delivered to the telegraph company at Colum- 
bus (the defendant) a message to be transmitted and de- 
livered to Waldron & Tainter, factors and commission 
merchants, engaged in the buying and selling of cotton 
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in the city of New York. That in said message, as de- 
livered by plaintiffs to the company, the said factors were 
instructed to “cover two hundred September and one hun- 
dred August.” But the message received by the factors 
was to “cover two hundred September and two hundred 
August.” 

The message as received in New York by the factors, 
according to universal commercial usage among cotton 
men, meant the plaintiffs desired their factors to sell on 
their account two hundred bales of cotton to be delivered 
in August, and two hundred bales to be delivered in Sep- 
tember. Whereas, the message as delivered for transmission 
to the company at Columbus, meant for the factors to sell 
two hundred bales to be delivered in September and one 
hundred to be delivered in August on account of plaintiffs. 
The evidence further shows that the words used in the 
telegram are terms of trade in ordinary use, and having 
the same import universally in trade. They meant a di- 
rection to sell, and implied that the plaintiffs were long of 
cotton to be delivered to them at such times. 

In transmitting the message it further appears that the 
message passed as delivered correctly over the wires from 
Columbus to Washington city. That at that point it was 
received in the words as written and delivered in Colum- 
bus, but that at Washington city the telegram was changed, 
the word ¢wo was substituted by the operator for the word 
one in the August delivery. Austin, a witness for the de- 
fendant and the telegraph operator at Washington city 
who transmitted the message to New York, says: “If the 
printed copy at New York differs from the manuscript 
copy handled by me at Washington, the presumption is 
the error was made by me, as being received upon the 
printing instrument at New York, it is bound to record 
exactly as transmitted, though I am unable to explain it, 
save by the operation of unconscious mental action.” 

It is clear then, the error was not the result of any 
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“atmospheric agency,” but inattention and negligence in 
the operator at Washington, which he, in mild terms, calls 
“the operation of unconscious mental action.” And it 
is against the operation of this unconscious mental ac- 
tion, that the law gives redress when loss results there- 
from. 

That the damage claimed resulted to the plaintiffs by 
reason of this error is fully sustained by the proof, and 
not controverted ; though plaintiffs diligently sought by 
telegrams to rectify the error and guard against its conse- 
quences as soon as discovered, but without avail. 

The fact of negligence against the company and loss to 
the plaintiffs being thus established by the evidence, was 
the law of the case correctly submitted to the jury by the 
court, or were the defences set up by the defendant under 
the rules and regulations established by the company in 
the transmission of messages, such as would, under the 
law and evidence, protect them from liability ? 

I, 2,3. In the case of the Western Union Telegraph 
Company vs. Fontaine, 58 Ga., 433, this court held: “Where 
a message is delivered to a telegraph company, it occupies 
the legal status of a bailee for hire, and not that of a 
common carrier, and if such message be not sent as di- 
rected, such company is liable for the damages resulting 
therefrom, unless it shows that the diligence necessary 
and appropriate to that peculiar business has. been exer- 
cised.” It was also held that, “An agreement that the 
company shall not be liable for errors or delays in the 
transmission or delivery or for non-delivery of such mes- 
sages, from whatever cause occurring, shall not relieve it 
from liability from the damages resulting from its failure 
to transmit a message by reason of its own gross negli- 
gence. Sucha contract the law does not recognize.” 

Chief Justice Warner, in pronouncing the opinion of 
the court, said: ‘“‘ When a person either natural or artificial 
undertakes any employment, trust or duty, such person 
contracts with those who employ or entrust him or it to 
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perform the employment, trust or duty with that integrity, 
diligence and skill which belongs or appertains to that 
particular employment, and if by the want of either of 
these qualities any injury occurs to those who employ 
him or it for reward, an action on the case may be main- 
tained therefor.’”” He places the liability of the company 
on the ground that he isa bailee for hire, and though 
they are not insurers against loss or damage to the thing 
bailed, they are required to exercise care and diligence in 
protecting or keeping safely the thing bailed.” ; 

Here the plaintiffs proved that the message that he en- 
trusted to be transmitted and delivered was not in fact 
delivered, but an altered and changed message which re- 
sulted in loss to the plaintiffs ; and after such proof under 
the law, “the burthen was on the bailee to show proper 
diligence.” Code, $2064. And when he undertook to do 
this, its own agent, employé and witness shows the error 
was his own and the result “of the operation of uncon- 
scious mental action.” 

In the same case, Judge Bleckley, while not concurring 
that the liability of the company was that of a bailee for 
hire, still held that the company could not stipulate 
against liability for its own gross negligence. ‘“ In no busi- 
ness carried on for reward can that be done.” 

Judge Jackson concurring, ‘‘ was inclined to think that 
the business of a telegraph company is very similar to 
that of a common carrier,’ and approximates very nearly 
to that business, and his reasoning upon the proposition 
is cogent and difficult to answer, if not conclusive. 

In looking into the charge of the court, he clearly has sub- 
mitted the rule of liability as thus recognized and estab- 
lished by this court, and we think the charge was perti- 
nent, clear and applicable to the facts of the case. 

It is insisted, however, by way of defence that, as the 
plaintiffs made no request or payment to have the message 
sent “repeated,” and as under the evidence and rules of 
the company absolute accuracy in the transmission of mes- 
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sages can only be secured by “ repeating’ them, the plain- 
tiffs were notified by the printed rules of this necessity, 
and hence defendan apisare not liable, since they did not re- 
peat the message. | We can only say, that any rule or reg-' 
ulation of the fouled which seeks.to relieve it from per- 
forming its duty belonging to the employment with integ- 
rity, skill and diligence, contravenes public policy as well as 
the law, and under it the party at fault cannot seek refuge. 
If it become necessary for the company in transmitting mes- \ 
sages with integrity, skill and diligence, to secure accu- | 
racy, to have said messages repeated, then the law de- | 
volves upon them that duty, to meet its requirement 
We know of no law in this state that limits their tolls on 
messages ; this is under their own control. A message 
must be transmitted with integrity, skill and diligence, and 
the mode of attaining accuracy in such work they have at 
their command,—the compensation paid therefor the law 
does not seek to limit or restrict. 28 Ga., 543; 58 Jb, 
433; 34 /6, 215; 1 Daly Tel. Cases, 288; 29 Maryland, 
222; 27 lowa, 432; 60 Maine, 530. 

In the case in 27 Iowa, 432, the court on full review of 
the authorities, held “that a telegraph company cannot 
by any rule or regulation it may make, relieve itself from 
mistakes caused by the want of ordinary care. Henee, 
they would be liable for ordinary as well as gross neglect.” 

In the request to charge made by plaintiff in error, the 
refusal of which is complained of in the first and second 
grounds of the motion, the charge asked for, by impli- 
cation at least, seeks a protection for the company under 
its rules and regulations, which is not- sanctioned by law. 

Neither do we think the company, by any rule or regu- 
lation of its own, can protect itself against every degree 
of negligence, except “ gross negligence or fraud,” as is 
claimed in the written request to charge, and assigned as 
error for the refusal thereof, in the third ground of the 
motion. / Nor is the effort to fix by rule or regulation the 
amount of damages the company may be liable for in * 
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harmony with the law, where liability is incurred. 60 
Maine, 530. To say the company shall only be liable for 
the amount of tolls paid out, is practically to excuse them 
altogether. 

4. In the refusal to charge,as asked for in the sixth 
ground of the motion, “as to plaintiffs presenting their 
claim for damages within sixty days to some agent of 
the company authorized to exercise its corporate powers - 
in relation to the subject matter of the claim,” it ap- 
pears that the defendant is a foreign corporation, and we 
think a presentation of this claim for damages within 
sixty days, as shown by the evidence, to the resident 
agents of the defendant at Columbus, who made this 
contract and transmitted the message, is sufficient com- 
pliance with the law and rule, and that was all that was 
required. 

5. As tothe fifth ground in the request to charge, we 
do not see but what the message sought to be transmitted 
was, according to the proof, an ordinary commercial mes- 
sage, intelligible to those engaged in cotton dealing ; and 
we can see no such special purpose intended by the 
sender, which was unknown tothe company, as to vary the 
rule of liability. There was at least enough known to 
show it was a commercial message of value attached to 
the message, and that is sufficient. 55 Penn. State Rep., 
262; Tel. Cases, 256; 1 Daly, 474; 44 N. Y., 263; Tel. 
Cases, 570; 41 N. Y., 544; 45 /b., 744; 44 Jb., 263; 
Tel. Cases,613. Moreover the same obscure word “cover” 
here used seems to have been known to defendant in the 
case in 58 Ga., 433, against the same company, when no 
such defence was then set up as to its being obscure. 

6. The seventh and eighth grounds of the motion, 
complained of the refusal of the court to charge, “that 
if this was a sale of cotton by Waldron & Tainter, for 
plaintiffs, to be delivered at a future day, then it was a 
speculation in chances, the contract was illegal, and no re- 
covery can be had;” and on the other hand, charging 
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that “though this might be so, the defendant in this 
case could take nothing by it, that they were bound by 
their contract with plaintiff without reference to it.” 

Granting the contract of selling futures in cotton is con- 
trary to our law, if the same was to be here performed, 
still the agents in New York who bought and sold the 
cotton, (and presumably were bound for it) could recover 
of the plaintiffs the amount of the loss for them they had 
paid. If so, on the plaintiffs paving this loss, they have 
sustained a legal injury, and the telegraph company who 
caused the injury are liable for it. The sending of the 
message was a legal act. Plaintiffs were bound to pay in 
law the toll on the same, and if so, when the company 
takes its benefits, why may it not be held liable for negli- 
gence inthe performance of it? 48 Ga., 102; 45 /é., 501. 

In looking through the other grounds of the motion, we 
see no such error as, in our opinion, calls for a reversal of 
the judgment. 


Judgment affirmed. 


THE SOUTIIWESTERN RAILROAD vs. WRIGHT, COMP- 
TROLLER GENERAL, ef ad. 


[Jackson, Chief Justice, being disqualified, Judge Underwood, of the Rome circuit, 
was appointed to preside in his place. This case was argued at the last term, and the 
decision reserved.] 


1. Where any ministerial officer of this state is attempting to collect 
money out of a person, natural or artificial, under the forms of law, 
but without any valid ‘aw to authorize the process he uses and calls 
an execution for taxes, it is the duty of the courts, in a proper case 
made, to arrest the proceeding in some of the modes known tothe 
law, and afford relief to the party justly complaining. 

. Equity has jurisdiction to interfere in behalf of any person, natural 
or artificial, entitled to relief on the following grounds: (1.) Where 
exactions are pressed in the form of annual taxes, inconsistent 
with, and violative of, legal rights. (2.) Because the exactions might 
be repeated and wrongs multiplied. (3.) When misled by the act of 
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the officer, which amounts to a legal fraud. (4.) On the ground of 
mistake. (5.) Because the numerous questions made as to differ- 
ent parts of the property assessed, and the liability of each portion 
dependent for adjudication on separate charters and amendments 
and other questions in respect to other items of property in and 
out of this state, and in what degree or how connected, and 
whether liable or not to be taxed, make a complicated case that 
properly calls for the exercise of the powers of a court Of equity 
to ascertain, adjust and settle. 

. Tax executions having been issued against the railroad and levied 
upon property in Bibb county, the principal office of the company 
being in that county, the superior court thereof has jurisdiction to 
enjoin the collection of the 7. fas. The case is not altered by the 
lease to another company. 

. Under the facts of the case, it is apparent that the collection of tax 
upon the entire property of the railroad, without regard to the limi- 
tations of the charter, would be unconstitutional and illegal. 

. That portion of the new Southwestern railroad, known as the for- 
mer Muscogee railroad, from Columbus to Butler, is not liable to 
be taxed beyond the limitation fixed in the charter, it being covered 
by the decision of the supreme court of the United States. 92 U. 
S. 665. Theroad from Fort Valley to Butler is not liable to be 
taxed further than provided in the charter, because the words au- 
thorizing the extension to Butler or Wolf Pen, as then called, exon- 
erate the extension from further taxation—or taxation “of one-half 
of one per cent. on the net annual income.” 

The main line of road from Macon to Fort Gaines is exempt from 
taxation, except as limited in the charter. 

The line from Cuthbert to Eufaula is subject to the ad valorem tax, 
less the amount already paid. 

The line from Albany to Arlington is liable to the ad valorem tax, de. 
ducting the income tax paid, it being made expressly liable for “‘such 
additional tax as the legislature may hereafter impose.” We think 
the act of 1874 imposed the ad valorem tax. 

. If there is any other question in this case not mentioned, it is fully 
covered by the decision in this very case, in 64 Ga., 783, and that 
decision is in all things affirmed, and must control this case. 

. A decision made in a particular case must ccntrol the case. The 
principle might be reviewed in another case and reversed. 


Equity. Taxes. Railroads. Southwestern Railroad. 
Judgments. Res Adjudicata. Before Judge SIMMONS. 
Bibb Superior Court. April Term, 1881. 
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To the report contained in the decision it is unnecessary 
to add any thing further than to refer to the same case 
reported in 64 Ga., 783, where it is fully set forth. 


A. R. LAWTON ;. LYON & GREsHAM, for plaintiff in 
error. 


CLIFFORD ANDERSON, attorney general; ROBERT 
TOomBs, for defendants. 


UNDERWOOD, Judge. 


This case comes before the court a s2cond time. The 
principles involved are of very great importance to the 
parties litigant. Exceedingly complex questions and 
great interests are involved, both to the state and the cor- 
poration. The decision in this particular case will control 
in all similar cases. It is due to the state and the corpo- 
ration and other parties, that a rest should exist in refer- 
ence tothe right and exceptions claimed. We have given 
the case such consideration as the time allowed us will 
permit, and the result aimed at will be announced as con- 
cisely and as clearly as has been attainable. 

The plaintiff in error filed a bill on the equity side of 
the court of the county cf Bibb, claiming relief from the 
payment of two executions issued by the Comptroller- 
General of Georgia vs. The Southwestern Railroad Com. 
pany for taxes claimed by the state, alleged to be due and 
unpaid,—taxes alleged to be assessed upon the property 
of defendant its road and branches. The bill prayed for 
an injunction. The defendant answered the bill. The 
chancellor granted the injunction prayed for, and the de- 
fendant excepted. The decision of the court below was 
affirmed with instructions. © The case is reported in 64 Ga., 
783. 

After that decision, the case proceeded in the superior 
court of the county of Bibb. An auditor was appointed. 
He heard the case and madea report, to which exceptions 
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were filed by both parties. The case was tried under the 
instructions upon the exceptions filed to the auditor's 
report, and the written and verbal proofs. A verdict was 
rendered. Complainants moved for a new trial, insisting 
upon twelve grounds. New trial refused, and complain- 
ants excepted and assigned error upon each ground in the 
motion. 

1. The first ground for new trial was as follows- “That 
the verdict of the jury finding the value of the branch 
railroad from Americus to Albany for the years 1876 and 
1877, respectively, to be $693,50000 was contrary to the 
evidence, without evidence, and it was also against the 
law.” 

There was evidence in the record that would authorize 
the jury to find that amount. It was in proof that this 
part of the road, this branch, was of average value, rela- 
tively considered with reference to the value of the whole 
line of road. It was competent to prove the value of the 
whole line; to prove the amount of business done on 
this section and on the whole line, the value of the 
stock, the productions, population, and resources. These 
facts, if in evidence, may each and all or any of them be 
considered by a jury in order to ascertain the market value 
of the road. This part of the verdict was not against 
law. We think that by the express language used in the 
amendatory act of December Igth, 1859, by which the 
railroad known as the Georgia and Florida Railroad, was 
consolidated with the Southwestern Railroad Company, 
it then being completed from Albany to Americus, to-wit: 
“That the said railroad from Americus to Albany shall 
be considered part and parcel of the road of the South- 
western Railroad Company, and be liable to pay to the 
state the same tax that the rest of the Southwestern Rail- 
road Company is liable to pay, and such additional tax as 
the legislature may hereafter impose,” that branch is 
placed under the same burthen of taxation as the citizens 
of the state, who were owners of property after the pas- 
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sage of the tax act of 1874—the ad valorem tax—less any 
amount of tax paid on that branch prior to the issuing of 
the fi. fa. See acts of 1874, p. 107, sections 1, 2. Such 
was the decision of the supreme court in this very case. 
64 Ga., 798. 

2. The second ground for new trial is, “ Because the 
verdict of the jury finding that part of the railroad from 
the junction at or near Cuthbert to Eufaula, Alabama, to 
be of the value of $427,500.00 for the years 1876 and 1877, 
respectively, and taxable at that sum for each of those 
years, was without evidence, against evidence, and also 
against law.” 

There was proof as to the value of this part of the 
road that would authorize the finding of the jury, and the 
verdict was not against law. 

We think the words used in the amended act by which 
this branch was built, to-wit: ‘‘ Under the same rules and 
restrictions as they are now authorized to construct said 
Southwestern Railroad,” are not sufficient to exempt that 
part of the road from Cuthbert to Eufaula from the pro- 
visions of the act of 1874—the ad valorem tax; and there- 
fore that branch is liable to the ad valorem tax imposed by 
law upon the property of the people of this state. 

3. The third ground for new trial is, ‘‘ Because the court 
erred in overruling the third exception of complainant 
to the auditor’s report, and holding that under the law 
that part of complainant’s road and the property thereof 
from Americus to Albany was not entitled to the charter 
exemption of any greater tax on said road and its prop- 
erty than one-half of one per cent. on its net annual in- 
come.” The words used in the amendment “the same 
rules and restrictions” do not make the exemption claimed, 
and we find no error in this ruling and decision. 

4. The fourth ground in the motion is, “ Because the 
court erred in overruling the first exception to the audi- 
tor’s report, and in ruling thereon that that part of com- 
plainant’s road from Cuthbert to Eufaula was not entitled 

v 68—22 
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to the charter exemption of any higher tax on the same, on 
the said property thereof, than one-half of one per cent. 
on the net annualincome.” For the reasons already given 
there was no errorin this decision. 

5. “‘ Because the court erred in overruling the second 
exception to the auditor’s report, and in holding that the 
branch road of complainant, from Albany to Arlington, 
was not entitled to a charter exemption of no greater tax 
than one-half of one per cent. on its net annual income, 
and in ruling that it was liable to pay a tax on all its prop- 
erty as the property of the balance of the people of this 
state.” 

We think that the section from Albany to Arlington is 
liable to the ad valorem tax, it being expressly “ liable for 
such additional tax as the legislature may impose.”’” The 
act of 1874, before cited, imposes it. 

6. “Because the court erred in overruling the fifth ex- 
ception to the auditor’s report, and in not holding under 
the law that said tax execution, the assessment of taxes, 
returns of property and levy of taxes of the same that 
formed the subject matter of complainant’s bill, were ille- 
gal, null and void, and issued not only without authority 
of law but against the law.” 

It is contended that, inasmuch as a return had been 
made to the comptroller general] of the income tax upon 
the whole line of the Southwestern Railroad Company, 
including the branch roads, that the comptroller general 
had no authority to issue an execution without notice and 
arbitration. Underthe view which we take of the law, 
the income tax was not the tax to which these branch 
roads were subject, but to an ad valorem tax, and the 
law of the Code relied on applies only to cases of under- 
valuation. If the ad valorem tax was due and owing by 
the law, and the company made no return of the value, 
the company was a delinquent tax payer, and there was 
authority of law to issue the 7. fa. 

It is also contended that the 7. fas. are illegal because 
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issued by an illegalorder. If it was the duty of the comp- 
troller general to issue the 7. fas., no order was necessary. 
If he refused to do his duty, the executive could com- 
pel it. If he failed to do his duty, it was proper to re- 
mind him of it by an order. But, be that as it may, it is 
wholly immaterial ; if the property was subject to taxation, 
and the return of the property ad valorem was not 
made as the law requires, and the taxes paid, it was the 
plain duty of the comptroller general to issue the 7. fas. 
and collect the tax, and whether he proceeded with or 
without order makes no difference. 

When this case was before the court in 64 Ga., this 
very question was involved ; and sustaining the injunction 
and holding the case in court for a trial, decided the validi- 
ty of the executions. 

7. Because the court erred in the charge to the jury in 
respect to that part of complainant’s road from Cuthbert 
to Eufaula, as follows: “‘ That road or branch is subject 
to pay taxes on all its property, just as individuals pay 
on their property.” In other words, it has no exemption. 
We find no errorin this. It was a question of law, and 
correctly decided, and in accordance with the decision of 
this court in this case. 64 Ga., 783. 

8. Because the court erred: “In charging the jury on 
the same subject stated in the 7th ground hereof, as fol- 
lows: ‘I am not sure it is my province to give you a rule 
in estimating these values (that of the Cuthbert and Eu- 
faula branch and other branches). It is for the jury, at 
last, to estimate and value this property, and in consider- 
ing the value of it, you may take into consideration all the 
testimony in the case. If there is any evidence going to 
show what the whole road is worth, or the average per 
mile, then you may consider if it would be proper to in- 
clude this branch from Cuthbert to Eufaula in an average 
of the whole road, or whether in the average you consider 
only the main track; that is a question I leave you to con- 
sider, under all the testimony submitted to you. And I 
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leave you to consider whether, in determining the value of 
these branches, you take the whole length of the roads, 
307 miles (if that is the length of the whole road), or leave 
out the branches and consider 257 miles, if that is the cor- 
rect number. The real question is, what was the real value, 
the market value of these roads for the years specified, 
and according to their true value, and as you find, allow or 
‘disallow the exception.” 

There was no error in this part of the charge as against 
the railroad company, relative to one criterion of the 
value. The legislature of Georgia, in 1873, expressed their 
opinion with reference to the valuation of parts of a rail- 
way running in this state that has no terminus in Georgia. 
See acts of of 1873, page64. This charge seems to be 
very carefully guarded, and was as favorable to the rail- 
road company as they reasonably ought to have expected. 

g. The ninth ground for new trial stands upon a like 
footing with the eighth, and is disposed of in like man- 
ner. 

10. Because the court erred in charging the jury as fol- 
lows: “There is an intimation by the supreme court, 
when this case was before them, as to a proper mode of 
valuing this road. I will not restrict you to that; if the 
testimony shows a better way to value it, the jury are at 
liberty to adopt it. If it is shown to you by proper tes- 
timony that it is the best way to value it, the jury are at 
liberty to take the best way in valuing any part of the 
property.” 

In estimating the value of a railway, any evidence that 
will aid the jury in arriving at the true market value is free 
from objection, and is of course entitled to consideration 
by the jury. Nothing said in the charge restricted the jury 
or confined their minds to the consideration of any single 
piece of evidence as to value. There are many elements 
of value that may be proved and considered by the 
jury, viz: The cost of the road and equipments; the 
value of the stock, the business of the line ; the produc- 
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tions of the country through which it runs; the cities, 
towns, villages and population, and many other things; 
the proportion that the length taxed bears to the whole 
length of the road. 

11. There was no error in the charge of the court com- 
plained of in the 11th ground for new trial. 

12. Because the court erred in admitting in evidence 
the testimony of Virgil Powers as to the value of the 
stock of the Southwestern Railroad Company. 

We think the evidence was properly admitted. 

One of the questions argued before this court is this: 
“That the comptroller-general received the returns, as- 
sessed the tax, collected the tax assessed, and then issued 
the executions without notice.” 

This question is not free from difficulty at first view. 
In considering it, let it be borne in mind that this case is 
in a court of equity. The state has been invited or forced 
into this court by the railroad company. If this court is 
right now—if the decision of the court delivered by Jus- 
tice Jackson referred to, in 64 Ga., made while the late 
lamented Chiet Justice Warner was on the bench, in this 
very case, is right, the railway company made the first 
illegal and erroneous movement when it made the return 
of taxes for the whole line of its road, including branches, 
at one-half of one per cent. on the “net annual income.” 

It will be noticed that by the rulings of this court in 64 
Ga., only the line from Macon to Fort Gaines was entitled 
to this exemption, to this rate of taxation, ‘one-half of 
one per cent upon the net annual income thereof.” 

The branches, for the reasons given in 64 Ga., were and 
are subject to the ad valorem tax as other citizens who are 
owners of property. : 

The next erroneous movement was made by the comp- 
troller general when executions were issued for an ad valo- 
rem tax on the “whole line of the road from Macon, in- 
cluding the branches.” By the decision of the supreme 
court of the United States, Vol. 92, the line from Macon 
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to Fort Gaines was exempt from taxation, except one-half 
of one per cent. on the net annual income. This court 
in this case has decided that the branches of the company 
are subject to the ad valorem tax as other tax payers. 

The following principles are enunciated : 

1. Where any ministerial officer of this state is at- 
tempting to collect money out of a person, natural or 
artificial, under the forms of law, but without any valid 
law to authorize the process he uses and calls an execu- © 
tion for taxes, it is the duty of the courts in a proper case 
made,to arrest the proceeding in some of the modes known 
to the law and afford relief to the party justly complain- 
ing. 

2. Equity has jurisdiction to interfere in behalf of any 
person, natural or artificial, entitled to relief, on the follow- 
ing grounds: (1.) Where exactions are pressed in the 
form of annual taxes, inconsistent with and violative of 
legal rights. (2.) Because the exactions might be repeat- 
ed and wrongs multiplied. (3.) When misled by the act 
of the officer which amounts toa legal fraud. (4.) On 
the ground of mistake. (5.) Because the numerous ques- 
tions made as to different parts of the property assessed, 
and the liability of each portion, dependent for adjudi- 
cation on separate charters and amendments, and other 
questions in respect to other items of property in and 
out of this state, and in what degree or how connected, 
and whether liable or not to be taxed, make a complicated 
case, that properly calls for the exercise of the powers of 
a court of equity to ascertain, adjust and settle. 

3. Tax executions having been issued against the rail- 
road and levied upon property in Bibb county, the prin- 
cipal office of the company being in that county, the 
superior court thereof has jurisdiction to enjoin the col- 
lection of the 7. fas. 

The case is not altered by the lease to another company. 

4. Under the facts of this case, it is apparent that the 
collection of tax upon the entire property of the railroad 
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without regard to the limitations of charter, would be 
unconstitutional and illegal. 

5. That portion of the new Southwestern Railroad, 
known as the former Muscogee Railroad, from Columbus 
to Butler, is not liable to be taxed beyond the limitation 
fixed in the charter, it being covered by the decision of 
the supreme court of the United States. 92 U. S., 665. 
The road from Fort Valley to Butler is not liable to be 
taxed further than provided in the charter, because the 
words authorizing the extension to Butler, or Wolf Pen, 
as then called, exhonorate the extension from further tax- 
ation, or taxation “of one-half of one per cent on the 
net annual income.” 

The main line of road from Macon to Fort Gaines is 
exempt from taxation except as limited in the charter. 

The line from Cuthbert to Eufaula is subject to the ad 
valorem tax, less the amount already paid. 

The line from Albany to Arlington is liable to the ad 
valorem tax, deducting the income tax, it being expressly 
liable for “such additional tax as the legistature may here- 
after impose.” We think the act of 1874 imposed the ad 
valorem tax. 

6. If there is any other question in this case not men- 
tioned, it is fully covered by the decision in this very case 
in 64 Ga., 783; and that decision is in all things affirmed, 
and must control this case. 

7. A decision made in a particular case must control 
the case. The princisle might be reviewed in another 
case and reversed. 

This opinion has been written on the circuit amid many 
perplexities and very many interruptions, and may have 
much imperfection. 

We make the following judgment: It is considered, 
ordered and adjudged, that the decision of the court be- 
low be in all things affirmed. 
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1. An accusation in the city court of Atlanta (in lieu of an indictment) 
charged that a defendant at a specified time and place did “play 
and bet for money or other thing of value, at a gameof five-up or 
other game played with cards, contrary to law,” etc.: 

Held, that the accusation was sufficient. It is not now necessary to 
allege with whom the gaming took place, nor for what thing of 
value. 

(a.) Where the accusation charged that the defendant played at a game 
of five-up or other game played with cards, counsel for the state 
could not be forced to elect on which game he would base the pros- 
ecution. 

. A witness may refresh his memory from a written memorandum, 
and then testify to the facts. 
. The evidence supports the verdict. 


Criminal Law. Indictment. Evidence. New Trial. 
Before Judge CLARK. City Court of Atlanta. Septem- 
ber Term, 1881. 


Hinton was tried on an accusation charging him with 
gaming. The body of the accusation was as follows: 
“That the said Jerry Hinton, in said county of Fulton, 
on the 24th day of July, 1881, did play and bet for money 
or other thing of value, at a game of five-up or other 
game played with cards, contrary to law.” 

Defendant demurred to the accusation because it did 
not state with whom he was playing, nor the specific 
game, nor for what specific thing of value. The court 
overruled the demurrer, and refused to require the state 
to elect what game it would try defendant for playing. 

It is unnecessary to set out the evidence, further than 
to,state that a police officer, who was a witness, fixed the 
time of the offense as follows: “This offense was com- 
mitted by the defendant on the 24th of July, 1881, about 
three o’clock Sunday morning—before daylight. I know 
it from this memorandum here in my hand. I took it 
from the docket of the station-house. I don’t know 
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whether I made the original entry on the said docket at 
police headquarters. I made and make numerous arrests, 
and can’t carry them all in my head, but I swear from 
memory of the transaction, refreshed as to date by mem- 
orandum. Here is the memorandum: ‘State vs. Jerry 
Hinton. Gaming. 24th of July, 1881. Arresting offi- 
cers, Couch, Weaver, Russell.’”’ 

The jury found a verdict of guilty. Defendant moved 
for a new trial on the following grounds: 

(1.) Because the verdict is contrary to law and evidence. 

(2.) Because the court overruled, the demurrer to the 
accusation. 

(3.) Because the court refused to rule out the testimony 
as to the time the offense was committed which is set out 
above, the objection being that it was secondary evidence. 
The motion was overruled, and defendant excepted. 













E. A. ANGIER, by brief, for plaintiff in error. 







W. D. ELLIS, solicitor of city court, by brief, for the state. 






JACKSON, Chief Justice. 





1. We think that the court did not errin overruling the 
demurrer to the accusation. The offense was gaming. It 
matters not with whom, or what thing of value played for, 
nor was it necessary to elect on which game of cards the 
playing was done. Formerly it was necessary to allege 
with whom, but then the punishment was greater if with 
a slave, and the ruling was put on that ground. See 13 
Ga., 396; 22 /b., Iot. 

2. There was no error in letting in the evidence. The 
witness swore from memory but aided it by a memoran- 
dum, and had the right to do so. 

3. The verdict is sustained by law and evidence. 
Judgment affirmed. 
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ROBERTS vs. CoOK, sheriff, e¢ ad. 


. Where a petition for a homestead was signed by the attorney of the 
applicant, and verified by the affidavit of the latter, it was not void. 

. Where a homestead was asked for the benefit of a wife and children, 
a failure to allege the age of the wife did not render the proceeding 
void. 

. A petition which stated that the applicant claimed a homestead as 
head of a family, and then stated of whom that family consisted 
(his wife and children), was sufficiently explicit in showing who 
were the beneficiaries for whom the homestead was asked. 

. If the record of a homestead proceeding shows that a non-resident 
creditor’s name and address were returned by the applicant to the 
ordinary, and in proper time a notice with stamped envelope was 
delivered to the ordinary for mailing. notice is sufficiently shown. 
The presumption is that the ordinary did his duty. 

. That the return of the surveyor on an application for homestead 
appeared to be on the day set for the hearing would have been good 
ground for allowing time to investigate the return, but did not ren- 
der the proceeding void. Especially not at the instance of one who 
bought the land at a sheriff’s sale, subject to the pending ap- 
plication for homestead. 


Homestead. Pleading. Before JudgeSIMMONS. App- 
ling Superior Court. October Term, 1881. 


Roberts ruled the sheriff to show cause why the latter 
did not put him in possession of certain land bought by 
him at a sheriff's sale. The sheriff answered that the 
property had been set apart to defendant in fi. fa. asa 
homestead for the benefit of his wife and minor children, 
that application had been made and was pending at the 
time of the sale, that notice was given, and the purchaser 
bought subject to the homestead which had since been 
granted. The answer was traversed solely on the ground 
that no legal homestead had been granted. 

By consent of counsel, the question was submitted to 
the judge without a jury. 

The application for the homestead was as follows: 
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“ STATE OF GEORGIA—Appling county. 
To the Honorable Silas A. Crosby, ordinary of said county: 

The petition of Christopher C. Leggett, of said county, respectfully 
showeth that he is the head of a family residing in said county, which 
family consists of Mrs. Henrietta P. Leggett, his wife, and the follow- 
ing named children (minors) residing with and supported, maintained 
and educated by him, to-wit: Mary Etta Leggett, aged five years; 
Nancy Virginia Leggett, aged three years, and Georgia Ann Leggett, 
agedone year. And your petitioner further shows that as such head 
of a family he is entitled to an exemption of personalty and setting 
apart of realty, under the constitution of the state of Georgia, where- 
upon your petitioner humbly prays your honor, the premises consid- 
ered, to pass a rule or order requiring the county surveyor of said 
county to lay off and plat one homestead out of the land heretofore 
designated and described, and also that your honor will pass such rule 
or order for the publication of this order as is required by the statute 
in such cases made and provided. And your petitioner further shows 
unto your honor that the schedule of personalty hereto annexed con- 
tains a full and complete schedule of all his personal property, and 
also that the annexed list or schedule contains all the real estate or 
lands that he is seized of, and your petitioner also says that the accom- 
panying list contains a list of the monevs, all his creditors and their 
post-offices, and your petitioner will ever pray etc., 

(Signed) J. N. BLITCH, 
Attorney for petitioner.” 


Attached to this was the affidavit of Leggett verifying 
the statements made in it. The petition was filed De- 
cember 2d, 1880, and an order was issued the same day to 
the county surveyor to survey lands of the applicant. 

Attached to the application were schedules of person- 
alty, realty and creditors of applicant. The county sur- 
veyor made a return, the affidavit attached to which was 
dated December 27th, 1880. On that day the homestead 
was granted. Movant in the present rule contended that 
the homestead was void on the following grounds: 

(1.) That the petition did not state for whose benefit 
the homestead was sought. 

(2.) That said petition did not state the age of Henri- 
etta B. Leggett, petitioner’s wife, and also that said peti- 
tion was not signed by Christopher C. Leggett, but was 
signed by J. N. Blitch, attorney for petitioner. 
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(3.) That the record of said homestead proceedings did 
not show that the petitioner had served notice on his 
creditors residing in the county of Appling; verified by 
his oath or the oath of his agent. , 

(4.) That it did not appear from the record of said 
homestead proceedings that the surveyor, who laid off 
and platted the same had made a return to the ordinary 
five days before the time appointed for the passing upon 
the application for said exemption—the verification of 
said return made by the surveyor being on the same day 
that the homestead was set aside, and there being no en- 
try of filing in office indorsed upon the same. 

The court held the homestead good, and discharged the 
rule; whereupon movant excepted. 


ROBERTS & DELACY; HOLTON & SON, for plaintiff 
in error. 


No appearance for defendants. 
JACKSON, Chief Justice. 


The sheriff was ruled to show cause why he did not 
put a purchaser at his sale in possession of a tract of 
land sold by him. The cause shown was that the prop- 
erty had been set apart to the defendant in execution as 
the head of his family, consisting of a wife and minor 
children, and that application for the homestead was made 
and pending during the sale, and notice thereof was given 
publicly by the sheriff at the time of the sale, and the 
purchaser bought subject to the right of homestead. The 
answer was traversed by the purchaser, the head of the 
family was made a party to the rule, and the question of 
law and fact was submitted to the presiding judge with- 
out a jury, to determine the validity of the homestead, 
which was set apart a few weeks after the sheriff's sale. 
The judgment of the court is that the homestead is valid, 
and that the rule be discharged. To this judgment excep- 
tion is taken and error thereon is assigned. 
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1. The attorney signed the petition for homestead, but 
the applicant made a written affidavit of the facts therein 
alleged, and this is one reason insisted on to show the in- 
validity of the homestead. We think that the court ruled 
correctly that the fact that the attorney signed it did not 
render the proceeding void, especially as the applicant 
made oath of the truth of the petition. 

2. Nor is it material that the wife’s age was not set out 
in the application. True the act of December 16th, 1878, 
does require that the ages of the family be set out, but 
the only material part of the family as to age is the chil- 
dren, not the wife. See act of 1878-9, p. go. 

It is true that the act of 1876 did require the age of 
the wife co nomine—supplement to Code, $342; but that 
is not expressly required in the act of 1878, but only the 
general words “of the family,” and this strengthens our 
conviction that for no conceivable reason is the wife’s 
age important—certainly not so much as to vitiate the 
entire proceeding. The wife’s homestead right is not 
dependent on age at the time set apart, nor as regards 
the duration of the homestead estate. The children’s 
age might be important in both respects. 

3. The petition does state substantially for whose ben- 
efit the applicant claims homestead, inasmuch as he shows 
that he claims it as the head of the family, and gives their 
names, and states one to be his wife and the others his 
children. 

4. It does appear that this purchaser had notice of the 
application for homestead when he bid off the land, and 
bought it subject to the notice, and that the plaintiff in 
execution was returned by the applicant to the ordinary, 
with his post-office, etc., in compliance with section 343 
of supplement to Code, and the presumption is that the 
ordinary did his duty and mailed the notice. These notices 
bind this purchaser. 

5. Whilst the fact that the surveyor’s return was appa- 
rently made on the day of the grant of the homestead, 
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and might have suspended the case for time to look into 
it, if objected to, it did not render it void, the statute not 
prescribing such a harsh effect. Creditors should have 
objected, and only those notified and who could have ob- 
jected being bound by the judgment, and this purchaser 
and the plaintiff in execution having the notice required 
by law, and not objecting, we think are concluded, espec- 
ially as this purchaser bought subject to homestead, and 
therefore bought only what the homestead did not take. 
This last fact alone is enough to rule the case as the judge 
below did, even if there are irregularities about the pro- 
ceedings. 
Judgment affirmed. 


DAWSON eé¢ al., executors, vs. BEALL, administrator. 


1, An agreement by a debtor not to go into bankruptcy and thereby be 
discharged from a certain debt, or at least imperil its collection, fur- 
nished a sufficient consideration to support a contract by the credi- 
tor to take less for the debt than the full amount thereof. 

. The verdict is supported by the evidence. 


Contracts. Bankruptcy. Verdict. Debtor and Cred- 
itor. Before Judge WILLIS. Upson Superior Court. No- 
vember Term, 1881. ; 


An execution issued in May, 1872, against Daniel R. 
Beall in favor of Davis Dawson, to which an affidavit of 
illegality was filed, one ground of which was substantially 
as follows: Defendant borrowed money of the plaintiff 
prior to the war, mortgaging slaves to secure the debt; 
defendant lost a large amount of property by the war, 
and was unable to pay his debts; in 1867 plaintiff ob- 
tained judgment against defendant for the balance of the 
debt due him, and the following year the parties entered 
into an agreement by which defendant was to pay plain- 
tiff in full satisfaction of the debt a sum which, added 
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to the amount already paid, would make the sum of 
$1,500.00, the amount originally borrowed, and that the 
same should be paid as defendant by his personal labor 
could make it ; defendant further agreed, as part of the 
contract, that he woula take no benefit of homestead, ex- 
emption or bankrupt laws; defendant paid off the debt 
in accordance with the terms of this contract. 

The plaintiff denied the terms of the contract as set 
forth in the affidavit. 

Pending the cause, the original parties died, and their 
representatives were made parties. 

It is unnecessary to set out the evidence introduced on 
the trial. The jury found the issue in favor of the de- 
fendant, and judgment was rendered that the execution 
should be returned satisfied. Plaintiffs moved for a new 
trial on the following grounds: 

(1.) Because the verdict was contrary to law and the 
evidence. 

(2.) Because the verdict was contrary to the justice and 
equity of the case. 

The motion for a new trial was overruled, and plaintiffs 
excepted. 


HALL & Sox; M. H. SANDWICH; W. S. WALLACE, 
by brief, for plaintiffs in error. 


BOYNTON & HAMMOND; R. F. PATILLO, for defendants. 
JACKSON, Chief Justice. 


The agreement not to make application for, and be dis- 
charged from a debt in bankruptcy is a sufficient consid- 
eration to support a contract to take a less sum for the 
debt than what is duethereon. It is a new and valuable 
consideration for the reduction of the original debt. The 
agreement not to be adjudicated a bankrupt, and thereby 
not to wipe out or endanger the whole debt, is certainly 
a valuable consideration to support a promise to compro- 
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mise the debt, because it bargains not to extinguish all of 
it or at least not to imperil it. Code, $2880. 

2. The verdict that a contract to reduce the debt in 
consideration of the defendarts not going into bankruptcy 
was made by the parties, is supported by the evidence. 
Where it is conflicting, the finding of the jury with the 
approval of the presiding judge will not be disturbed by 
this court. 

Judgment affirmed. 


WALKER ¢/ al. vs. GRADY. 


1. A bill was filed by a vendor of land against his vendee, praying, 
among other things, an account and settlement for the balance of 
purchase money. The defendant occupied the place by tenant. 
Questions of waste and of improvements made by defendant were 
involved. Special questions were submitted to the jury, one of 
them being whether defendant had made any improvements, and of 
what kind and value. The jury answered “ yes, of a character that 
was needed :” 

Held, that a proper construction of such answer is that the improve- 
ments made were merely necessary repairs, and not of perma- 
nent benefit to the place, so as to be set off against complainant’s 
claim. 

(a.) This construction is made more certain by the fact that the jury 
found the value of the property to be the same as the amount for 
which it was sold by the complainant, adding nothing for improve- 
ments. 

. Where a grantee of land in a deed made as security contracted to 
pay to the grantor a sum in cash (besides removing a specified en- 
cumbrance from the land) such contract was not fulfilled by paying 
a partof the cash and paying off a note given by the grantor toa 
third party with the balance, if such payment was volurtary, and 
unauthorized by the grantor. 

. The evidence supports the verdict. 


Equity. Verdict. Debtor and Creditor. Contracts. 
Before E. N. BROYLES, Esq., Judge pro hac vice. DeKalb 
Superior Court. September Term, 1881. 
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Grady filed his bill against Walker e¢ aZ. He alleged, in 
brief, as follows: He owned a place in Dekalb county, 
which he had leased fora term of years. There was a 
mortgage on it for $975.00. He agreed with Walker to 
borrow from him $1,200.00. The amount of the mort- 
gage was to be paid to extinguishing it; the balance to 
be paid to Gradyin cash. As security for this loan, he 
and his wife joined in a deed to Walker for the place, he 
taking bond for titles, to be reconveyed on repayment of 
the money. Instead of complying with his agreement, 
Walker only paid on the mortgage about $600.00, and 
paid to complainant about $25.00. By agreement the 
lease passed to Walker as landlord, with right to collect 
and keep rents forinterest. From poverty, complainant 
is unable to free the place of incumbrance. Waste has 
been and is being committed. The prayer was for specific 
performance ; for injunction against waste; accounting, 
etc. 

Defendant, H. H. Walker, answered, in brief, as fol- 
lows: Paid off the mortgage, also paid off a note which 
plaintiff had made to one Mathison for $200.00, at his in- 
stance and request, and paid over the remaining $25.00 
in cash. Denied waste; set up substantial improvements, 
Offered to reconvey on payment of what was due him. 

The evidence was conflicting, especially as to the au- 
thority to pay the Mathison note. The verdict was based 
on specific questions. One of them and the answer there. 
to was as follows: 

“3rd. Did or not defendant, H. H. Walker, make any im- 
provements on said lands? If so, what is the value of 
those improvements, and in what did said improvements 
consist, and the value of each kind? ” 

A—“ Yes, of a character that were needed.” 

The jury also found the present value of the place to be 
$1,200.00; and that Walker lacked $200.00 of paying the 
$1,200.00 which he was to advance. The chancellor de« 
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creed that the place be sold, that $1,000.00 be paid to 
Walker, and the balance to Grady. 

Defendants moved for a new trial on the ground that 
the finding above stated was not sufficiently full to form 
a basis for a decree; and because the court charged as 
follows: “ A voluntary payment, by H. H. Walker, of the 
Mathison note, unauthorized by Grady, would not be a 
compliance with the contract, if the contract was that he 
was to pay the Wallace mortgage, and pay the balance to 
‘Grady in cash; and if he took up the Mathison note 
without authority from Grady, it would be your duty to 
find for the complainant on that point.” 

The motion was overruled, and defendants excepted. 


CANDLER & THOMSON ; W. R. HAMMOND, for plaintiffs 
in error. 


HENRY HILLYER; L. J. WINN, for defendant. 


JACKSON, Chief Justice. 


Taking the bill and amendments as found in this record 
and construing them together, it will be seen that equity 
is invoked to compel the specific performance of a con- 
tract in regard to land, and in the event that cannot be 
done on account of equitable reasons, then for an account 
and settlement for balance due from defendant to com- 
plainant springing out of the land trade in matters of 
waste and purchase money due. The jury returned a spe- 
cific verdict in response to questions propounded, and 
found no waste by the defendant, no improvements by 
him put on the land, except necessary improvements, and 
a balance of two hundred dollars due from defendant for 
purchase money with interest from the time it ought to 
have been paid. A decree was entered on this verdict 
for two hundred dollars with interest, to be made by sale 
of the land. Whereupon a motion for a new trial was 
made and overruled, and defendant excepted. 
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1. Two points are insisted on before us as reasons why 
the motion should have been granted. The first is that 
the verdict in answer to the third question is not suffi- 
ciently full to render an intelligent decree upon it. The 
question is in substance did defendant make improve- 
ments, and what kind and value, and the answer is, “yes, 
of a character that was needed.” We think that the an. 
swer means that the improvements were merely necessary 
repairs to keep up the place, and of no intrinsic value or 
permanent benefit to the place, so as to be set off by the 
defendant, who occupied the land by tenants against the 
complainant, who sold to him and sued him for account 
and settlement. This view is strengthened by the fact 
that the jury found the present value of the land to be 
$1,200.00, and the price for which complainant sold it to 
defendant just the same sum, showing no improvements 
of value put thereon. The verdict in answer to the ques- 
tion is therefore sufficiently full to authorize the decree. 

2. The second point is that the court erred in charging 
to the effect that a voluntary payment by defendant of a 
note of complainant would not be a compliance with the 
contract about the land, if he was to pay cash. We see 
no error in the charge. The evidence of complainant is 
positive that it was to be cash, that such payment was the 
very essence of the contract, and though denied by the 
other side and his testimony, the judge was right to sub- 
mit the issue of fact to the jury. 

The case was tried fairly and fully, the evidence sup- 
ports the verdict, the verdict the decree, and we decline 
to disturb either. 

Judgment affirmed. 
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GOLDSMITH vs. WHITE. 


. When land is described in a deed by metes and bounds, evidence is 
admissible to show that certain land in controversy is not included 
within such description. 

. The construction of a deed is forthe court. In construing the des- 
scription he is not limited to an exact direction of lines, but may 
construe the entire description together, including the ¢ermznz of 
the lines, so as to reach a consistent and reasonable construction of 
the grantor’s meaning. 

.) Adeed contained the following as part of the descriptive portion 
thereof: “Commencing at Anderson’s corner, near Dean’s mill 
pond, and running north to where the fence now stands until it 
strikes near the creek, within distance sufficient to set a fence fol- 
lowing the creek; but reserving, however, the land on said east 
side as far as the back water shall cover from said Dean’s mill pond 
until the line reaches the ford of said creek :” 

Held, that the intention of the grantor was clearly toconvey land only 
on the east side of the creek, and not that the line should cross the 
creek. 

. Under the above description the line did not run from Anderson’s 
corner directly to the northwest corner of the field and thence to 
the ford, but to the southwest corner—the fence referred to being 
that on the east side of the creek. 


Deeds. Title. Charge of Court. Evidence. Before 
Judge HILLYER. Dekalb Superior Court. September 
Term, 1881. 


Goldsmith brought ejectment against White for certain 
land. The controversy arose thus: In 1850 Lemuel Dean 
was the owner of a large part of land lot No. 254, in De- 
kalb county. Across this lot ran from northeast to 
southwest Snapfinger Creek, and towards the southwest 
part of the lot was the mill-pond, which extended in a 
general southwesterly direction. In 1850 Dean conveyed 
a lot to Wood, the description being as follows: “ The 
east part of lot No. 254, with the following boundaries: 
commencing at Anderson’s corner, near Dean’s mill-pond, 
and running north to where the fence now stands, until 
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it strikes near the creek within distance sufficient to set a 
fence following the creek, but reserving, however, the land 
on said east side as far as the back-water shall cover from 
said Dean’s mill-pond, until the line reaches the ford of 
said creek. The east bank being the line up to Eskew’s 
land,” etc. Wood conveyed to Mosely, and Goldsmith 
claimed under this deed by a regular chain of title. 

The dispute arises out of a construction of this deed. 
To begin at Anderson’s corner, which was located south 
of the upper part of the pond, and run due north, the 
line would not touch any fence at all on the east side of 
the mill-pond or creek; but if it were continued due north 
across the mill-pond, it would strike an old fence line on 
the west side of the pond and running up the creek tow- 
ards the ford. On the other hand, if, instead of running 
due north, the line from Anderson’s corner were run a lit- 
tle northeast, it would strike the southwest corner of the 
fence enclosing what was known as “ the Scott field,” and 
from that point the fence would run nearly north toa 
point near the creek, which was the northwest corner of 
the Scott field. Torun the line in this way would leave a 
parcel of land lying between it and the pond and creek, 
while to run directly north across the pond from the An- 
derson corner would include this tract. This piece of land 
which would be so left was conveyed by Dean to Murpby 
in 1855, and came from him to White by regular chain of 
title. There was conflicting evidence as to where the dif- 
ferent owners claimed their boundary lines to be, and as 
to the exercise of acts of ownership, such as the splitting 
of rails, keeping up the fence line of the Scott field, etc. 

The jury found for defendant. Plaintiff moved fora 
new trial on the following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court allowed Wood to testify as fol- 
lows: “ The line of the land I sold Mosely began at An- 
derson’s corner, as shown by plat, ran a northerly direc- 
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tion tothe Scott field, at the southwest corner, thence 
along said fence north to a distance sufficient from said 
field and pond to set a fence, thence along the fence to the 
old ford.” Other witnesses gave similar testimony. In 
each case it was objected to on the ground that it con- 
flicted with the deed. 

(3.) Because the court erred in that part of his charge 
to the jury in which he instructed them that by the terms 
of the deed from Wood to Mosely, the land in dispute was 
not conveyed to Mosely. That by the terms of said deed 
the fence therein mentioned had reference to what was 
shown on the plat as the Scott field, it being conceded 
this was the only fence on the east side, and by its terms 
it could have no reference to a fence on the opposite side 
of the creek or pond from the Anderson corner. That 
the description in said deed called for a fence on the east 
side of the creek; that the jury in determining the line of 
the land called for by the deed from Wood to Mosely 
were not confined to a line running in a north course from 
the Anderson corner, but would under said deed be re- 
quired to confine themselves to a line running in a general 
northerly direction to a point within distance sufficient 
from said creek above high-water mark to set a fence, 
thence along the fence on the east side of the creek to 
the old ford. 

(4.) Because the court refused, upon request of plain- 
tiff’s counsel, to instruct the jury that if the fence around 
the Scott field was the one referred to in the deed from 
Wood to Mosely, and the fence called for by said deed, 
that the terms of the deed would require and call fora 
direct line from the Anderson corner to that part of the 
fence being nearest to the creek or head of said pond, 
to-wit, the northwest corner of said Scott field, and in 
charging that said deed called for a line from Anderson’s 
corner to the nearest point of said field, to-wit, the south- 
west corner, thence north along said fence of Scott field 
to high-water mark, thence along the fence to the old 
ford. 
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The motion was overruled, and plaintiff excepted. 


L. J. WINN, for plaintiff in error. 


CANDLER & THOMSON, for defendant. 


CRAWFORD, Justice. 


The plaintiff in error brought this suit against the de- 
fendant in error to recover fifteen acres of land, more or 
less, off of land lot number 254, in Dekalb county. The 
jury, under the charge of the court and the evidence, found 
against him, and he made a motion for a new trial, which 
the court refused, and he excepted. 

Both parties claim under one deed, and the dispute 
arises upon the following description contained in the 
original deed: “* Commencing at Anderson’s corner, near 
Dean’s mill pond, and running north to where the fence 
now stands until it strikes near the creek, within distance 
sufficient to set a fence following the creek. But reserv- 
ing, however, the land on said east side as far as the back 
water shall cover from said Dean’s mill pond, until the line 
reaches the ford of said creek.” 

It is claimed by the plaintiff in the suit that there were 
two fences, one on the east, the other on the west side of 
this pond, and that the real line was to run across the 
pond directly north, until it struck the fence on the west 
side; and by the defendant, that the line was to run to 
the fence on the east side which was only east of north 
from the beginning corner. 

Much testimony was introduced to explain the location 
“of these fences and fields, and exactly where the line ran 
according to the fact and the deed. 

1. It is insisted that the court erred in permitting cer- 
tain witnesses to testify in reference to this line, because 
their testimony was at variance with the description set 
out in the deeds. 

The record discloses the fact, that the land in dispute 
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was conveyed by deed, and described therein by metes 
and bounds. The conveyance was made more than thirty 
years before the trial, and there was no error in allowing 
evidence to be introduced to show where the points named 
in the deed were, and that the particular plat or tract of 
land in dispute was not covered by or included within the 
boundaries named. 57 Ga., 113; 49 /a., 99; 20 /d., 689. 

2. It is further alleged as a ground for a new trial that 
the judge erred in charging the jury that the legal effect 
of the deed from Wood to Mosely was not to convey the 
disputed land to the latter. The construction of this deed 
was matter for the court ; and as by the description of the 
land it called for a fence on the east side of the creek, it 
could by no possibility refer to a fence on the west side. 
Besides, such a construction as claimed by the plaintiff 
would defeat the whole object of the grantor in protect- 
ing the east side of the creek, that he might thereby pro- 
tect his pond and thus secure its benefits to the land re- 
served, and never intended to have been included in the 
conveyance. The very words of the deéd were, that the 
line was to run only where the fence stood, “until it strikes 
near the creek,” and it nowhere says across, or even to the 
creek, but near the creek. 

The construction which the court gave to the deed was 
the only fair one which could have been given consistent 
with itself. It is true that if nothing else except the di- 
rection had been given, that would have been absolutely 
controlling and must have carried the line where the plain- 
tiff claims that it was intented to have gone, that is north, 
but the whole description of the line must be taken to- 
gether. 

3. The plaintiff in error alleges that the judge improp- 
erly instructed the jury, even if the fence on the east side 
of the creek were the fence referred to, because the line of 
the fence which should have been considered, was that 
purt of the same being the nearest to the creek, and was 
the northwest instead of the southwest corner. If that con- 
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struction had been given to the deed, the whole line of 
fence from the southwest to the northwest corner where it 
stood at the making of the deed would have been ignored, 
and there would have been no need of reference to it at 
all, except to say that the line should run from the Ander- 
son corner direct to the northwest corner of this field 
and thence to the ford. 

In looking through the whole case, we find no error of 
law committed by the judge, and are of opinion that the 
evidence fully supports the verdict. 

Judgment affirmed. 


DOHME vs. THE STATE OF GEORGIA. 


[This case was argued at the last term and the decision reserved. ] 


. In an indictment for keeping a gaming house, the description of 
the house as to location need not be more definite than that it is in 
the county. 

2. Where an indictment contained two counts, one charging the keep- 
ing of a gaming house, the other the rerting of rooms for the pur- 
pose of gaming, a general verdict of guilty was sufficient without 
specifying on which count it rested. 

. The verdict is upheld by the evidence. 


Criminal Law. Indictment. Verdict. Before Judge 
CLARK. City Court of Atlanta. March Term, 1881. 


An indictment was preferred against Dohme containing 
two counts. The first charged that “the said Robert 
Dohme, in the county aforesaid, on the first day of April, 
in the year of our Lord 1881, with force and arms did 
keep, have, use and maintain a gaming house, contrary to 
the laws, etc.”” The second count charged that the de- 
fendant knowingly rented said house for gaming purposes. 

Defendant demurred to this indictment as insufficient 
to charge any offense and because no house was specified 
in which the offense was committed. The demurrer was 
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overruled. It is unnecessary to set out the evidence in- 
troduced. The jury found the defendant guilty. He 
moved for a new trial on the following grounds: 

(1.) Because the court overruled the demurrer to the in- 
dictment. 

(2.) Because the court charged the jury that if they 
found defendant guilty on either or both of the counts, 
to render a general verdict of guilty. 

(3.) Because the court refused to charge, as requested 
by defendant, that if they found him guilty on one count 
and not guilty on the other count, to specify in their ver- 
dict on which count they found him guilty. The defend- 
ant requested the court thus to charge immediately on 
the retiring of the jury, and before they had time to con- 
sult on the case. [The judge in a note says that after 
the jury retired counsel requested him verbally to recall 
them and charge that they should specify on which count, 
if they found defendant guilty, and he declined. ] 

(4.) Because the verdict is contrary to evidence and 
law. 

(5.) Because the court admitted over defendant’s objec- 
tion the testimony of Crawford, Kimbro and Harrison as 
to any house being rented or used, there being no charge 
in the presentment authorizing the introduction of such 
testimony. 

The court overruled the motion and defendant excepted. 


HopkKINS & GLENN, for plaintiff in error. 
W. D. ELLIs, solicitor city court, for the state. 


JACKSON, Chief Justice. 


The defendant was indicted for keeping a gaming house 
on two counts, one for keeping such a house, the other for 
renting rooms for the purpose of gaming. 

He was found guilty, and on the denial of a new trial 
by the court excepted. 
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1. The demurrer was properly overruled. The descrip- 
tion of the house, its locality, except that it be in the 
county, need not be set forth in the indictment; and it is 
sufficient in other respects to set the offense out so plainly 
that the charge may be easily understood by the jury. 
Code, §§4628, 16 Ga., 467; 25 /b., 474; 33 Ind., 304; 2 


Brev., 487; 33 New Hamp., 212. 
2. A general verdict will suffice, and the count on which 


it is returned need not be indicated, especially if the pun- 
ishment is the same for each offense. 58 Ga., 577; 46 /0., 
208: 5 Wheaton, 184; 1 Blackf., 33. 

3. The evidence fully supports the verdict. 

Judgment affirmed. 














BARNHART & KIMBROUGH vs. L. & S. STERNBERGER. 





1, A failure to attach a paper to the answer to a cross-interrogatory 
will not be a ground for rejecting the answers, where it appears that 
it could not have benefited the objecting party if attached ; and 
especially so where the witness testifies that a letter such as that 
described in the interrogatory was never received by him. 

(a.) The failure of a plaintiff's witnesses examined by interrogatories, to 
set out in detail information called for in the direct interrogatories, 
is no ground for rejecting the answers at the instance of the de- 
fendant; especially not where the direct interrogatory called for 
certain papers to be attached to the answers, and the witness testi- 
fied that it was impossible to do so. 

2. Where no damages can be recovered under the evidence offered to 
support a plea of recoupment, it is immaterial whether a charge as 
to the measure of damages is correct or not. 

3. The verdict is supported by the evidence. 





















Evidence. Interrogatories. Contracts. Damages. 
New Trial. Before Judge LAWSON. Greene Superior 
Court. September Adjourned Term, 1881. 








L. & S. Sternberger brought suit against Barnhart & 
Kimbrough for $140.00, as the purchase price of fourteen 
dozen “ Pearl”’ shirts. 
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Defendants pleaded the general issue, and also filed a 
bill of recoupment, in substance, as follows: At the time 
they made their contract with plaintiffs the latter agreed 
not tosell the same sort of goods to any other person 
living inthe same town with defendants (Greensboro, 
Ga.), and that the latter should have the exclusive right 
to sell such goods there. Relying upon this, defendants 
commenced the purchase of this class of goods from the 
plaintiffs, introduced them into the community, and were 
realizing a handsome profit on them, amounting to about 
seventy-five dollars perannum. Soon after the making 
of the purchase involved in this suit, plaintiffs violated 
their obligation, and began to sell shirts of this kind to a 
competing merchant in the same town. Defendants noti- 
fied the plaintiffs of their breach of contract and offered 
to return these goods, as they did not wish them unless 
they could handle them exclusively. Plaintiffs assured 
them that the mistake should not occur again, and there- 
upon defendants retained and sought to sell the goods. 
Plaintiffs, however, continued to violate their agreement 
and sell to the other merchant. Defendants were, there- 
fore, unable to sell the shirts on hand, and their trade in 
them was broken up. They fixed their damages at $300.00. 

Counsel for plaintiffs sued out interrogatories for L. 
Sternberger and S. Sternberger, the plaintiffs, and J. A. 
Magee, their book-keeper, all of them being non-residents. 
These interrogatories were crossed by counsel for defend- 
ants, and forwarded for execution. Only Magee answered. 
He swore to the correctness of the account; denied any 
such agreement as that set up by defendants, and also de- 
nied that any one was authorized to make any such agree- 
ment for the plaintiffs. 

In the direct interrogatories, plaintiffs’ attorneys asked 
that a statement of the orders of the defendants be at- 
tached to the answers. The witness merely answered 
that it was impossible at present. 

One of the cross-interrogatories, and the answer there- 
to, was as follows: 
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“Second cross-interrogatory—To all witnesses : Did you ever receive 
any communication from defendants complaining that your house had 
violated its contract by selling the same sort of goods mentioned to 
others inGreensboro,Ga? If yea, attach said communication to your 
answer. Did you not reply :othem, promising to rectify the wrong or 
mistake? If so, why did you not do it ? 

To second cross-interrogatory Magee answers: We never had any 
complaint from them until after the maturity of this bill, andthey had 
failed to honor our draft therefor. We had sold them bills previously for 
a period extending over eighteen months or more, and had heard no ref- 
erence to any agreement orclaim that there was such an agreement as 
they set up, that the goods were not to be sold to other parties. In- 
stead of honoring our draft, they wrote saying they had a claim to 
make. We, supposing it had reference to damages te a shirt, of small 
moment, wrote we would allow such claim,—not supposing it amount- 
ed to more than a dollar or so. Subsequently to this, probably two 
weeks, in answer to aletter from us insisting on payment, we received 
word from them first making this claim. We wrote them that we had 
no knowledge of such an agreement, and that we positively would not 
allow it. They then said that the agreement was made at the time of 
the first purchase, which was over a year before that. We regarded 
it as a subterfuge to avoid payment of the bill, and gave the matter to 
our attorney for action.” 

To the introduction of these interrogatories defendants’ 
counsel objected, because all the witnesses did not an- 
swer; because the papers called for in the direct interrog- 
atories were not attached to the answers, and because the 
letter called for in the second cross-interrogatory was not 
attached to the answers. The objection was overruled, 
and the testimony admitted. 

Kimbrough, one of the defendants, testified to the con- 
tract and the breach thereof, substantially as stated in the 
plea. He stated that the contract was made in the spring 
of 1877, with one Davis, as the agent of the plaintiffs, 
through whom they gave their first order for shirts ; that 
they did not obligate themselves to buy more shirts after 
the first lot, nor was anything said about the time for 
which the contract was to continue, but when the first 
lot was exhausted, defendants continued to order lots of 
shirts from plaintiffs; that plaintiffs, in accordance with 





44 SUPREME COURT OF GEORGIA. 


Barnhart & Kimbrough ws. L. & S. Sternberger. 


this contract, would furnish the defendants circulars with 
each lot of shirts, which stated that they were sold only 
by the defendants. 

The jury found for plaintiffs. Defendants moved fora 
new trial on the following grounds : 

(1.) Because the court erred in permitting plaintiffs’ 
counsel to read to the jury, over the objection of defend- 
ants’ counsel, the interrogatories as stated above. 

(2.) Because the court erred in charging the jury that 
the measure of damages in this case was the difference be- 
tween the price at which defendants could have sold the 
goods sued for before the alleged breach of the contract, 
and the price they were compelled to sell them at in con- 
sequence of said breach of the contract ; that the jury 
should look at the evidence and see if defendants, in con- 
sequence of said alleged breach of the contract on the 
part of plaintiffs, were compelled to take less for the 
14 dozen shirts sued for; if so, how much less. Such an 
amount would be the measure of defendants’ damages, 
and is all they can set off or recoup against plaintiffs’ 
claim. If there are no damages of this kind proved, the 
jury should find for plaintiffs the full amount sued for, if 
proved to their satisfaction. 

(3.) Because the verdict is contrary to the law and evi- 
dence, and strongly and decidedly against the weight of 
testimony. 

The motion was overruled, and defendants excepted. 


H. T. & H. G. LEwis; C. HEARD, for plaintiffs in 
error. 


Jas. L. BRown; JNO. C. REED, for defendants. 


JACKSON, Chief Justice. 


This was an action on an account for goods sold, to which 
the defendants sought to recoup the breach of an agree- 
ment on the part of plaintiffs not to sell to any other 
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merchant in Greensboro similar shirts to those sold to 
them, which the plaintiffs broke, and this breach of con- 
tract at the date of sale damaged the defendants three 
hundred dollars. 

The plaintiffs recovered their account in full, and the 
defendants moved for a new trial, which motion was de- 
nied them, and they excepted. 

1. The interrogatories were properly read to the jury; 
because if the letter had been set out in full in answer to 
the cross-interrogatory, it could not have benefited de- 
fendants. It was also not the letter asked for by the 
cross-interrogatory, and the witness had not such a letter. 

We know no law which compels a party to examine 
all the witnesses he subpcenas, or sues out commissions 
to examine, even though they all be named in one com- 
mission. 

The failure to set out in detail what the plaintiffs de- 
sired their witness to do in response to their own question, 
is no reason why the interrogatories should be rejected 
on motion of defendants; especially as the witness replied 
that it was then impossible to do so. So that the inter- 
rogatories should have been read to the jury. 

2. The defendant failed to establish by proof such a 
contract as that its breach could be recouped. There was 
no proof how long they were to have the exclusive sale 
of the shirts in Greensboro, nor a sufficient considera- 
tion to support it, nor the authority of the agent to make 
it when made so as to bind his principals for all goods 
sold after he ceased to be their agent, and for an indefi- 
nite time. 

There being no sufficient proof of the contract, the 
breach of which was the damage to be recouped, the 
measure of that damage was immaterial, there being noth- 
ing to be measured. 

3. The verdict is supported by the evidence, and is not 
contrary to law. 

Judgment affirmed. 
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CHAMBERLIN & COMPANY vs. BECK, GREGG & COM- 
PANY ef ai. 


. The affidavit to foreclose a mortgage on personalty may be made 
before the clerk of the superior court, and execution may thereupon 
issue without any order from the judge. 

. The execution in this case substantially follows the affidavit. 

.) A direction in a mortgage ff. fa. that of the personalty covered 
thereby the sheriff make a specified sum, is in effect a direction to 
sell for that purpose. 

. Where a debtor made a single mortgage covering a stock of goods 
to secure two creditors to the amounts respectively due them (sta- 
ting each), the mortgage could be foreclosed in favor of both cred- 
itors at the same time; and such foreclosure would not be the join- 
ing of distinct and separate claims in the same action. 

. Section 3635 of the Code providing for the return of 7. fas. means 
that they shall be returnable to the next term after the money can 
be lawfully made. 

. A new stipulation or condition cannot be engrafted upon a mort- 
gage by parol, under the guise of a plea of recoupment. 


Mortgages. Executions. Actions. Practice in Supe- 
rior Court. Before Judge BROWN. Dawson Superior 
Court. September Term, 1881. 


On the twenty-ninth day of January, 1881, E. B. Cham- 
berlin & Co. executed a mortgage, covering their stock 
of merchandise, to Moore, Marsh & Co.,and Beck, Gregg 
& Co., to secure the payment of two debts, one in favor 
of Moore, Marsh & Co., for $993.91, represented by note, 
dated 29th January, 1881, atid due one day after date, the 
other in favor of Beck, Gregg & Co. for $1,002.36, by note, 
dated January 29th, 1881, and due one day after date, 
with interest, costs and attorneys fees involved in ‘collect- 
ing both notes. The mortgage was recorded February Ist, 
1881. 

On the 1zth April, 1881, W. A. Gregg, of the firm of 
Beck, Gregg & Co., and as agent for the firm of Moore, 
Marsh & Co., made a single affidavit before the clerk of the 
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superior court of Dawson county for the foreclosure of 
this mortgage, and stated in the affidavit that there was 
due on the mortgage to Beck, Gregg & Co. $1,002.36 prin- 
cipal, $14.22 interest, and $102.00 attorney’s fees, and to 
Moore, Marsh & Co. $993,91 principal, $14.06 interest, 
and $99.00 attorneys fees. The clerk issued an execution 
dated 12th April, 1881, commanding the officer to “ cause 
to be made” of said merchandise $1,002.36 principal, 
$14.22 interest, and the further sum of $993.91 princi- 
pal, and $14.06 interest, to satisfy the principal and 
interest, together with costs of the proceeding to 
forgclose a mortgage in favor of Moore, Marsh & Co. 
and Beck, Gregg & Co. on said property, which sums of 
money are due to the said Moore, Marsh & Co. and Beck, 
Gregg & Co. by the said E. B. Chamberlin & Co., as ap- 
pears by the affidavit of W. A. Gregg,” etc. The fi. fa. 
was made returnable to the September term of court, and 
was levied on the merchandise mentioned on the 12th of 
April, 1881. (The superior court of Dawson county holds 
its sessions on the third Monday in April and second 
Monday in September.) 

On the application of plaintiff, the judge of the supe- 
rior court granted an order for the sale of said stock of 
goods, on ten days notice, the sheriff to hold the money 
arising from the sale subject to the order of the court. 

To these proceedings of foreclosure, defendant on the 
third day of May, 1881, filed an affidavit of illegality on 
the following grounds: 

(1.) Because the affidavit for the foreclosure of the mort- 
gage was made before the clerk of said court. 

(2.) (Abandoned.) 

(3.) Because the execution does not follow the affidavit, 
and does not specify towhom each sum for which it issued 
belongs. 

(4.) Because said execution does not command the sale 
of the property mentioned in said mortgage. 

(5.) Because said affidavit and execution embrace and are 

v 68—24 
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proceeding for two separate and distinct claims of differ- 
ent persons, whose interest is several. 

(6.) Because the execution is not returnable to the term 
of said court next after it issued. 

(7.) (Abandoned.) 

(8.) ‘* Because at the time of the execution of said mort- 
‘gage and in consideration of the execution of the same,’ 
the plaintiffs undertook, agreed and faithfully promised 
defendants not to foreclose the same until after the cotton 
-crop of the present year should be put on the market, and 
relying on said agreement, undertaking and promise of 
plaintiffs, defendants executed said mortgage. But the 
said plaintiffs, utterly disregarding their said agreement, 
undertaking and promise, and in violation of the same, 
made said affidavit and caused said execution to issue at 
a time when defendants were not expecting such a pro- 
ceeding, and were wholly unprepared to pay the sums 
claimed on said mortgage, and caused said execution to be 
levied on the property mentioned in said mortgage, closed 
up their place of business, and thus stopped and destroyed 
the business of defendants as merchants, by which they 
were making a profit of one hundred dollars, or some other 
large sum of money, per month, and greatly injured the 
credit of defendants, to their great injury and damage, 
to-wit, inthe sum of three thousand dollars, or some other 
large sum of money. And these defendants plead the 
same by way of recoupment against the plaintiff's claim 
under said mortgage, and of this they put themselves up- 
on the country,” etc. 

The case came on for trial at the September term, 1881, 
of the superior court, when the court, on motion of plain- 
tiff's counsel, passed the following order: 

“It appearing to the court that the property has been sold and the 
sheriff having answered to a rule that he has the money in court ready 


for distribution, it is ordered that the illegality be overruled. This 


25th September, 1881. 
(Signed) JAMES R. BROWN, 


Fudge S.C. B.R.C.” 
To this judgment defendants excented. 
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M. L. SmitH; H. C. JOHNSON; Jas. M. BisHop; 
HARRISON & PEEPLES, for plaintiffs in error. 


No appearance for defendants. 
JACKSON, Chief Justice. 


1. To foreclose a mortgage on personalty, the affidavit 
may be made before the clerk of the superior court, and 
execution issue without any order from the judge of the 
superior court. Code, $3971. 

2. Substantially the execution follows the affidavit and 
specifies the sum due each of plaintiffs. It commands a 
sale, because it requires the sheriff to make the money 
out of the mortgaged goods. | 

3. The mortgage is one. It ison the same goods to 
secure two firms for several sums due each, but on one 
instrument under which each plaintiff claims. One fore- 
closure, therefore, of the one mortgage under which both 
plaintiffs claim is not obnoxious to section 3256 of the 
Code, which declares, “‘ that distinct and separate claims 
of or against different persons, cannot be joined in the 
same action.” It does not hurt defendants to make one 
foreclosure ; it saves costs and helps them. 

4. The execution was properly returnable to the next 
term after the money could possibly be made by levy and 
sale, and it were folly to order the sheriff to return the 
money into court at a term when he could not have had 
time to make it. Code, §3635, means that next term 
after it can be lawfully made. 

5. The plea of recoupment is an attempt to engraft a 
new stipulation or condition on the mortgage by parol 
testimony. This cannot be done. 

So that without reference to the reason given by the 
court for the judgment, that the money was already in 
court, the affidavit was properly overruled on demurrer 
thereto. 

Judgment affirmed. 
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THE GEORGIA RAILROAD COMPANY vs. GANN & REAVES. 


1. The verdict is supported by the evidence. 

2. A general stipulation or notice in a bill of lading will not limit the 
liability of a common carrier ; an express contract is necessary for 
that purpose. Such is the meaning of the charge in this case. 

(a.) An express contract will not protect a common carrier from the 
results of its own negligence in running its trains. 

3. Where goods are shipped over a connecting line of railroads, the 
last road of the line receiving them as in good order for transpor- 
tation is liable to the consignee for damages. 

(a.) Goods were billed from St. Louis, Mo., to Athens, Ga.; as far as 
Atlanta, Ga., through rates of freight were paid, and from Atlanta 
to Athens local rates were charged : 

Held, that even if this did not make the Georgia Railroad (from At- 
lanta to Athens) liable as the last road of a through line, still the 
receipt by it of the goods for transportation without exception was 
impliedly a receipt as in good order, and would render that road liable 
for damages occurring thereto. 


Railroad. Damages. Negligence. Verdict. Charge of 
Court. Contracts. Before Judge PoTrLe. Clarke Su- 
perior Court. November Term, 1881. 


A car load of hay was shipped by Marmaduke & Brown, 
at St. Louis, Mo., to Gann & Reaves, at Athens, Georgia. 
As far as Atlanta, Georgia, through rates of freight were 
charged; from Atlanta to Athens local rates were charged. 
The hay arrived at its destination by the Georgia railroad, 
hot, molded anc badly damaged. The consignees re- 
fused to receive it from the Georgia railroad, and the 
company sold it and kept the proceeds. Gann & Reaves 
brought suit against the road for the damage done. The 
evidence was conflicting as to whether the damage to the 
hay resulted from leaking of rain into the car (the fact of 
leakage being established) or from improper baling of the 
hay before shipment. There was also some conflict in the 
testimony as to how long the hay was on the road. One 
of the plaintiffs testified that it was three weeks from its 
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shipment to its delivery, while some witnesses for the de- 
fense calculated the time to be about two weeks or less. 
The bill of lading was as follows ; 


“ST. LOUIS AND IRON MOUNTAIN RAILROAD COMPANY—GREEN 
LINE. 


St. LouIs, Feb. 17th, 1874. 
Rates guaranteed to Atlanta, Georgia. Special $100.80 per car. 


Received from Marmaduke & Brown the following packages, con- 
tents unknown, in apparent good order, viz: N. & N. W. 218, I car 
73 bales hay, shippers count—Gann & Reaves, Athens, Ga.” 

S. FRINK, St. L., G. Frt. Agt. 


“Marked and numbered as per margin to be transported from St. 
Louis to Columbus, Kentucky, and delivered to Nashville and North- 
western railroad. The packages aforesaid must pass through the cus- 
tody of several carries before reaching their destination, and it is un- 
derstood as a part of the consideration for which the said packages 
are received, that the exceptions from liability made by such carriers 
respectively shall operate in the carriage by them respectively of said 
packages as though inserted at length, and especially that neither 
said carriers, nor either or any of them, shall be liable for leakage of any 
kind of liquids nor for losses by the bursting of casks or barrels of 
liquids arising from expansion or other unavoidable causes ; breakage 
of any kind of glass, carboys of acids or articles packed in glass, 
stoves and stove furniture, castings, machinery, carriages, furniture, 
musical instruments of any kind, packages of eggs, or for loss or dam- 
age of hay, hemp, cotton, or the evaporation or leakage of liquids of 
any description, leakage of grain in bulk, or for damages to personal 
property of any kind occasioned from delay from any cause, or change 
of weather, or for loss or damage by fire, or for loss or damage on the 
sea or rivers. And it is further especially understood that for all loss 
or damage occurring in the transit of said packages the legal remedy 
shall be against the particular carrier only in whose custody the said 
packages may actually be at the time of the happening thereof, it be- 
ing understood that the St. Louis and Iron Mountain Rai!road Company, 
in receiving said packages to be forwarded as aforesaid, assumes no 
other responsibility for their safety or safe carriage than may be incurred 
on itsown line. All goods carried by this company are charged at actual 
gross weight, excepting such articles as are provided for in our general 
tariff. All property will be subject to necessary cooperage, and freight is 
to be paid on the actual gross weight as ascertained by the company’s 
scales. Road not accountable for loss in weight of flour, grain, seeds, 
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feathers and ginseng, arising from unavoidable cause. Cotton in bales at 
owner’s risk of wet and dirt. Claims for damages must be reported by 
consignee to the delivering line within thirty-six hours after the arrival 
of the freight at the place of delivery indicated above. In the event 
of the loss of property under the provision of this agreement the value 
or cost of the same at the point of shipment shall govern the settle- 
ment. No liability will be assumed for wrong carriage or wrong deliv- 
ery of goods that are marked with initials, numbered or imperfectly 
marked. Weight and classification subject to correction. 
(Signed) St. Louis AND IRON MOUNTAIN R. R. Co.” 
A. L. HARVEY, Contracting Agent. 


The jury found for the plaintiffs $953.50. Defendant 
moved for a new trial on the following, among other 
grounds: 

(1.) Because the verdict was contrary to law and the 
evidence. 

(2.) Because the court charged as follows: “ A Common 
carrier may limit its liability by express contract with 
the shipper. Any other limitation of its liability is void 
and in contravention of law. If there had been an ex- 
press contract between Marmaduke & Brown, as author- 
ized agents of the plantiffs, and the Iron Mountain Rail- 
rcad Company, outside of the receipt or bill of Jading, 
limiting their liability, that contract would bind the plain- 
tiffs, but a stipulation in the receipt, as in this case, signed 
by the railroad company, is not binding on the plaintiffs, 
and you will not consider it. 

(3.) Because the court charged, in effect, that if the 
defendant received the hay on the car in which it was, from 
a connecting road—the Western and Atlantic Railroad, 
“as in good order,” the defendant would be liable for all 
damage unless it showed that the hay was damaged before 
shipment. [One count in the declaration charged re- 
ceipt from the Western and Atlantic Railroad. ] 

(4.) Because the court charged that if ‘“ the hay was re- 
ceived by the St. Louis and Iron Mountain Railroad with- 
out exception and in good order, and that it was a con- 
necting road of the Georgia Railroad and Banking Com- 
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pany, and said defendant received said hay as in good 
order in Atlanta, and when the hay arrived in Athens it 
was damaged, then plaintiffs should recover.” 

The motion was overruled, and defendant excepted. 


Jos. B. CUMMING; GEO. D. THoMAs; S. P. THUR- 
MOND; EMorY SPEER, for plaintiff in error. 


A. J. Cops; L. & H. Coss, for defendants. 


JACKSON, Chief Justice. 


1. The evidence in this case is sufficient to support the 
verdict. The hay was damaged, and the question was: 
how. Wasit done before shipped, or while i. the custody 
of thecarrier? The car which contained it leaked ; it was 
some weeks on its way from St. Louis to Athens, and 
proof was in to show that this leakage caused the rot 
which damaged the hay. It is true that there is conflict- 
ing testimony as to what caused it, in the opinion of dif- 
ferent witnesses, but the jury settled that issue, and it is 
not our habit to unsettle it. 

2. By using the term “ outside” of the receipt or bill 
of lading, we think, by a fair construction of the judge’s 
charge, that he meant the contract between the shipper 
and carrier, so as to take the case without the provision 
in section 2068 of our Code, must be an express contract 
independently of a general stipulation or notice on the 
receipt given. Nor do we think that he erred in ruling 
that the bill of lading in this case is not such an express 
contract as the statute law of Georgia prescribes; for an 
inspection of it shows that it isa general bill of lading 
applicable to all manner of freight, and not at all an ex- 
press contract entered into between the parties for this 
case. Evenif it were an express contract, that would not 
protect it against negligence. 28 Ga., 543 et seq. 

3. Under section 2084, the defendant, the Georgia Rail- 
road Company, being the last which received these goods 





354 SUPREME COURT OF GEORGIA. 


Graham ef al. vs. Hall. 


“as in good order,” and one over which they were “ in- 
tended” to pass to reach Athens, is liable to pay for the 
loss or damage. This is unquestionably so if that compa- 
ny be in the St. Louis bill of lading. 

If it be not in that contract or bill of lading, then the 
fact that it took the goods at Atlanta to transport to 
Athens, and thereby acknowledged them to be in good 
order, would fix the liability upon this company upon the 
implied contract safely to deliver them at Athens. 

So that in any view we are able to take of it, the case 
is with defendants in error, and the judgment is affirmed. 

Judgment affirmed. 


GRAHAM ¢7 al. vs. HALL. 


. A bill which seeks to cancel a sheriff's deed to property of the com- 
plainant and remove a cloud on his title on the ground that the 
judgment under which the sale was made was rendered by a court 
which had no jurisdiction, is not without equity. 

. While the county surveyor’s duty includes the making of any sur- 
vey in which the county is interested, when required so to do by 
the ordinary, yet commissioners appointed by the ordinary to lay 
out new militia districts or change the lines of those already in ex- 
istence are not limited to the employment of the county surveyor 
to assist them in so doing. 

. One question in a case being whether the residence of a person sued 
in a justice court was in the district where suit was brought, or 
whether it had been transferred to another district by a change of 
lines, it was competent to show by witnesses who knew the old and 
new lines how the residence of the defendant had been affected by 
thechange. The lines of the militia districts were matters of record, 
but the location of the defendant’s house in respect thereto could 
only be proved by parol. 

. A judgment founded on a suit in a justice’s court which had no ju- 
risdiction of the person of the defendant is void, unless the defend- 
ant waived jurisdiction or appeared and pleaded to the merits. 

. The verdict is supported by the evidence. 


Title. Courts. Jurisdiction. Judgments. Evidence, 
Before Judge SIMMONS. Appling Superior Court. Oc- 
tober Term, 1881. 
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To the facts reported in the decision it is only neces- 
sary to add the following: The object of this bill was 
to set aside a sheriff's sale under a justice court fi. fa. is- 
sued on a judgment rendered in the 457th district, G. M., 
while complainant alleged he was a resident of the 443d 
district, the bill sought to enjoin plaintiff in 7. fa. from 
proceeding further with it, and that he had never waived 
the jurisdiction, and therefore the ff. fa was a nullity. 
Complainant contended that sheriff's deed was a cloud 
upon his title, and should be set aside. Defendant moved 
to dismiss the bill for want of equity. The motion was 
overruled and the case went to trial. It is unnecessary 
to set out the evidence further than to state that com- 
plainant introduced testimony tending to show that prior 
to the suit the lines of the district had been so altered as 
to change his residence from the 457th district to the 
443d. 

The jury found for complainant. Defendants moved 
for a new trial on the following grounds: 

(1.) Because the court refused to dismiss upon ore tenus 
demurrer of the respondent to the equity of the bill. 

(2.) Because the court refused to charge the following 
written request of respondent: “That in changesof lines 
of militia districts the county surveyor is required to 
make the survey, and that no other surveyor is authorized 
under the law to make the survey of the lines unless no 
county surveyor is appointed, that is elected and qualified, 
and that if the jury should find from the evidence that 
any other surveyor than the county surveyor made the 
survey, unless some reason why the county surveyor did 
not make the survey be shown, the survey would be void, 
and no change could be made. That every presumption 
is in favor of jurisdiction, and that in order for the com- 
plainants to attack successfully the judgment he must not 
only show that he was not a resident of the 457th district 
when the suit was commenced, but he must also show 
that he did not appear and plead to the suit. 
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That the changes of the lines of a militia district must 
be shown by the record in the ordinary’s office, and that 
record must show the appointment of commissioners to 
change the line, and that those commissioners acted upon 
the appointment of the ordinary, otherwise the proceed- 
ings are void. The acts of a court of ordinary in matters 
of this kind are the acts of a court of limited jurisdiction, 
and every fact necessary to give the court jurisdiction 
must appear upon the record, otherwise the proceedings 
are void.” 

(3.) Because the verdict is contrary to law and evidence. 

(4.) Because the court erred in allowing the witnesses 
(Branch and Mobley) to testify as to the change of the 
district line, over the objection of respondents that if such 
change was made it was done by the court of ordinary, 
and that the records of that court would be higher and 
better evidence. 

(5.) Because the court erred in charging the jury that 
in order for a justice of the peace of a militia district to 
have jurisdiction in a case it is necessary for the defend- 
ant to reside in the district in which suit was brought, 
and that if the jury should find from the evidence that the 
complainant did not reside in the district in which suit was 
brought, on which ft. fa. issued under.which the land was 
sold, that the court had no jurisdiction, and the sale made 
under the 7. fa. was void, and respondents got no valid title; 
and in order to avoid this and show that the court had juris- 
diction, respondents must show that Morris Hall appeared 
and pleaded to the case. 

(6.) Because the court erred in allowing the witness 
(Carter) to swear as to tendering affidavit of illegality to 
the sheriff without showing the affidavit itself, in order 
that the court might judge of its sufficiency, and _be- 
cause there was no evidence of the loss or destruction of 
the same, if it existed. 

(7.) Because the court erred in allowing parol evidence 
of the proceedings of the court of ordinary as to change 
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of the district line. (The record of the court of ordinary 
showing the change of line was introduced. Witnesses 
were also allowed to state that the lines were so changed as 
to exclude the residence of complainant from the 457th 
and include it in the 443d district.) 

The motion was overruled, and defendants excepted. 


HARRIS & Kay; R. T. WILLIAMS; HARRISON & PEE- 
PLES, for plaintiffs in error. 


J. J. CARTER; ROBERTS & DELACY, for defendant. 


SPEER, Justice. 


Morris Hall filed his bill alleging that a certain tract of 
land therein described was his property, that the same was 
sold by the sheriff of Scriven county, at public sale, 
and purchased by Graham, the plaintiff in error. Sale 
was made under a justice court f. fa. in favor of respon- 
dent, Crumming, against complainant. That the court 
rendering the judgment kad no jurisdiction, for that when 
the suit was brought and judgment rendered complainant 
was not a resident of the 457th district, in which said suit 
was brought, but was a resident of the 443d district. 
Complainant did not appear and plead, and in no manner 
waived the jurisdiction or consented thereto. He, there- 
fore, prays cancellation of the deed executed by the 
sheriff toGraham. On the trial respondents moved to dis- 
miss the bill for want of equity, which was overruled. 
Under the evidence and charge, a verdict was rendered 
for the complainant. Respondents made a motion fora 
new trial, which was refused, and respondents excepted. 

1. The first ground of error was the refusal of the court 
to dismiss the bill on demurrer. The demurrer ad- 
mits the allegations in the bill to be true, and this being 
so, the bill is not without equity. It is filed for the pur- 
pose of removing a cloud upon the title of complainant 
to the land in controversy. Healleges the judgment and 
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fi. fa. thereon were rendered bya court that had no juris- 
diction, and were, therefore, void. If so, the sale and pur- 
chase were void, and a court of equity will aid complain- 
ant in having the sheriff's title executed to Graham set 
aside and cancelled. Code, $3232. The judgment of a 
court having no jurisdiction is void and may be attacked 
in any court where it becomes material to the interest of 
the parties toconsiderit. Code, §3594; 34 Ga., 253,178; 
11 /b., 453. 

2. We do not think the refusal of the court to give in 
charge the whole written request contained in the second 
ground of the motion was error. Under the law, com- 
missioners appointed by the ordinaries to lay out new mili- 
tia districts, or change the lines of those existing, “ have 
authority to engage the services of a competent surveyor 
to assist them in their duties.’”’ They are not limited to 
the county surveyor. Code, §485. Section 574, defining the 
duties of the county surveyor, makes it one of his duties 
“to survey county lines and district lines, or other surveys 
in which his county may be interested whenever required 
by the ordinary,” but this does not, in our opinion, repeal 
section 485, that expressly authorizes the commissioners 
“to engage the services of a competent surveyor.” 

While portions of this written request might have been 
proper, yet, as the whole request was sought to be given 
in charge, and the whole was not a legal charge, the refu- 
sal to give the whole written request was not error. 

3. Neither was it error in the court to allow the wit- 
nesses, Branch and Mobley, to testify as to the change of 
the lines of the district, by which the residence of the 
complainant was changed from 457th district to the 443d 
district. The record in the court of ordinary could not 
have established the place where the complainant resided, 
or shown in which district he lived. While the lines of 
the district were a matter of record, yet the residence of 
the defendant was not, and we think it was competent to 
show by witnesses who knew, the original and changed 
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lines, how the residence of the defendant was affected by 
the change thus made, and, therefore, to show in what dis- 
trict the residence of complainant was left after the change 
was made. 

4. The court did not err in instructing the jury, as com- 
plained of in the fifth ground, that if the evidence 
showed that the complainant did not reside in the district 
in which suit was brought, on which the 7. fa. issued and 
under which the land was sold, that the court had no juris- 
diction, and the sale made under it was void, and respon- 
dent got no title; and in order to avoid this and to show 
the court had no jurisdiction, it must appear that com- 
plainant had appeared and pleaded to said suit. 

5. We find no error in the sixth and seventh grounds 
of the motion, as therein complained of. There was, in 
our opinion, sufficient evidence to sustain the verdict, and 
it being approved by the court below, we do not feel war- 
ranted in disturbing it. 

Judgment affirmed. 


THORPE vs. WRAY. 


. The unlawful detention of the person of another, though under a 

warrant, will give a right of action if done in bad faith. 

2. If the warrant be void, the action may be brought in the form of 
trespass, and not necessarily in the form of an action on the case. 

3. The verdict is not contrary to law, evidence or the charge of the 
court. 

(a.) The question of damages is peculiarly one for the jury, and their 
verdict wiil not be set aside as excessive, unless it is so excessive as 
to justify the inference of gross mistake or undue bias. 

4. Newly discovered testimony, the object of which is to impeach a 
witness, and which is merely cumulative in its character, will not 
cause a new trial. 

5. In an action for false imprisonment under a warrant, it was compe- 
tent to show a re-arrest under the same warrant on a day subse- 
quent to that on which the arrest involved in the suit was made. 
Such testimony tended to illustrate the question of good or bad faith 

on the part of the prosecutrix. 
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6. A female witness, when asked whether she was not an inmate of a 
house of prostitution, could claim her privilege as a witness on the 
ground that the answer would tend to disgrace her, and refuse to 
answer, 

7. Where counsel for one party for the purpose of impeaching the 
opposing party, who was on the stand asa witness, caused her to 
testify that she had pleaded guilty to a charge of assault and bat- 
tery, it was competent in rebuttal of such fact to show the reason 
why she entered that plea. 

8. The circumstances attending the arrest and imprisonment which 
formed the basis of this suit for false imprisonment, including an 
offer by the person arrested to the arresting constable to give bail, 
were admissible as part of the res geste. 

g. There was no error in the rulings complained of in the 13th, 14th, 
15th, 16th and 17th grounds of the motion for new trial.. 

10. Grounds of a motion for new trial not authenticated by the court 
below will not be considered by this court. 

11. Is not the rule requiring that a prosecution must be ended before 
aright of action therefor accrues limited to a suit for malicious 
prosecution ; or will it extend to an action for trespass founded on 
the arrest and imprisonment? Quere. 

(a.) There is sufficient evidence in this case to sustain a finding that 
the prosecution was at an end. 


Actions. Damages. False Imprisonment. Nonc-suit. 
Verdict. NewTrial. Evidence. Witness. Before Judge 
HARDIN. City Court of Savannah. May Term, 1881. 


Maud Wray brought an action of trespass against Mary 
Thorpe, alleging that the latter did “ unlawfully, without 
lawful warrant or authority, and in bad faith, imprison 
and detain your petitioner, falsely pretending that your 
petitioner was guilty of the crime of perjury,” causing 
damage, etc. The defendant pleaded the general issue 
and justification. 

On the trial, the evidence for the plaintiff was, in brief, 
as follows: The plaintiff boarded in the defendant’s house. 
About January 2oth, she had a difficulty with one Annie 
Phillips, another girl who boarded in the house, which re- 
sulted ina fight. Plaintiff wasarrested at the instance of 
Annie Phillips on two warrants, one for assault and bat- 
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tery, the other a peace warrant. Being unable to give 
bond, she remained in jail till next day, when a bond was 
given and she was released. Subsequently she pleaded 
guilty to the charge of assault and battery, and was fined 
$25.00. She preferred doing this to having the publicity 
of atrial, although not guilty. After the difficulty with 
Annie Phillips, plaintiff went to another place to board. 
On January 21st, 1881, she returned to defendant’s house 
to pack and carry away her trunk. She was met by de- 
fendant, who ordered her to leave, and accused her of 
threatening to break up the furniture. This was denied 
by her and affirmed by another boarder, resulting ina 
slight altercation. The defendant continued to order her 
to pack up and leave ; cursed and abused her, and threat- 
ened to “fire” her down the steps. On January 24th, 
she swore out two warrants against defendant, one for keep- 
ing a lewd house, and the other for committing a breach 
of the peace. After doing this, she was advised by her 
counsel, who, knowing from professional observation in 
other cases the revengeful character of defendant and her 
severe treatment of her boarders who offended her, antici- 
pated a counter-warrant, not to return home that night. 
She spent some time in the room of one Kaufman, over 
his bar-room, and then went to the office of her counsel, 
where she was arrested about six or seven o'clock, P. M., 
on a warrant sworn out by defendant, charging her with 
perjury in making the affidavit on which the peace war- 
rant was based. The affidavit and warrant under which 
this last arrest was made were as follows: 


“OFFICE OF W. H. WOODHOUSE. 


STATE OF GEORGIA—Chatham county. 


Before me, W. H. Woodhouse, in and for the county of Chatham, 
in the state of Georgia, personally came and appeared Mary Thorpe, — 
who, being duly sworn, deposeth and saith, that to the best of depo- 
nent’s knowledge and belief, Maud Wray, of said county, is guilty of 
the offense of perjury by falsely swearing before Waring Russell, a 
justice of the peace, that deponent ‘threatened and abused Maud 
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Wray,’ said affidavit being made to produce the arrest of deponent in 
said county, January 24th, 1881. 
Sworn to and subscribed before me, at Savannah, county and state 
aforesaid, this the twenty-fourth day of January, A. D., 1881. 
MARY THORPE, 
W. H. WOODHOUSE. 


“STATE OF GEORGIA—Chatham county. 

To any Sheriff, Deputy Sheriff, Coroner, Constable, or Marshal of 
satd State—Greeting : 

You are commanded forthwith to apprehend the body of Maud 
Wray, charged with the offense of perjury, and to bring her before 
me, or some other judicial officer of this state, to answer the said com- 
plaint and to be further dealt with according to law. You will also 
levy on a sufficiency of property to satisfy the cost of this proceeding, 


etc. 
Given under my hand and seal, at Savannah, county and state afore- 
said, this the twenty-fourth day of January, A. D., 1881. 
W. H. WOODHOUSE, [L.S.] 
F. P. —— county, Georgia. 


Under this warrant plaintiff was arrested and carried 
before Woodhouse, the justice of the peace who issued it, 
Kaufman offered to go on her bond, but was refused, be- 
cause his property consisted entirely of perscnalty. He 
offered to place in the hands of the arresting officer a cer- 
tified bank check for the amount covered by his surety- 
ship, but this was also refused. He subsequently obtained 
a satisfactory bondsman, and plaintiff was released after 
a detention of two or three hours. The condition of the 
bond was for plaintiff's appearance at the next term of 
Chatham superior court, to answer any indictment, etc. 
In a few days after this her bondsman desired to release 
himself, and she was again arrested by a constable serving 
in the court of Naughton, another justice of the peace of 
Chatham county. Her counsel placed the warrant in the 
hands of the justice, he set a time for the hearing, had 
defendant (Thorpe) subpcenaed, and notified her counsel. 
At the time set for the hearing, no one appearing for the 
prosecution of the case, the statement of Maud Wray was 
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taken, and she was dismissed. She suffered much annoy- 
ance from this arrest. The other girls in the house did 
not like her because she made more money and had more 
privileges than they did. No one was present at the con- 
versation between her and defendant which formed the 
basis of the peace warrant. Defendant’s treatment of 
her boarders was very domineering, and was violent to- 
wards those who displeased her. 

The evidence for the defendant was, in brief, as follows: 

She and several of her witnesses, who stated that they 
were present at the interview of January 21st, 1881, de- 
nied any violence on her part, and set up that plaintiff 
had been drinking and had beaten Annie Phillips badly, 
and threatened to break some of defendant’s furniture 
(as one of the boarders reported), and that on the 21st of 
January, when she came in, defendant instructed her to 
pack up and leave, and sent out after a constable, who 
was present during a portion of the time when plaintiff was. 
packing. There was much testimony from defendant and 
her boarders tending toimpeach the plaintiff. It also ap- 
peared that she swore out the warrant for perjury under the 
advice of counsel; that the affidavit was sworn to before 
Woodhouse, who was a justice of the peace in Chatham 
county, and was by him attested and the warrant issued ; 
but he omitted to attest the affidavit with his official sig- 
nature. At the time of the hearing before Justice Naugh- 
ton defendant (Thorpe) was sick and could not attend ; 
and her counsel also advised her that Naughton had no 
jurisdiction of the case. 

As to the feelings which prompted the suing out of the 
warrants and counter-warrants between the parties, the 
evidence was neither lucid nor consistent; but it was 
quite evident that each party desired to give the other 
trouble. 

The jury found for the plaintiff $755.00. Defendant 
moved for a new trial on the following among other 
grounds: 

v 68—25 
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(1.) Because the court overrnled the motion for a non- 
suit made by the defendant. 

(2.) (3.) (4.) Because the verdict is contrary to law and 
evidence and is excessive. 

(5.) Because of the newly discovered testimony of two 
witnesses. [The affidavits attached to this ground show 
that the object of the newly discovered testimony was 
the impeachment of the witnesses for the plaintiff. ] 

(6.) Because the court erred in overruling the objec- 
tion of defendant to the admission of plaintiff's answer 
to the question put by her counsel, whether she had not 
been arrested a second time on the same warrant after 
she had given bond. 

(7.) (8.) Because the court erred in ruling that the plain- 
tiff could not be compelled to answer the question whether 
she was not an inmate of a house of prostitution at the 
time the warrant was sued out, plaintiff stating that it 
would bring disgrace upon her. 

(9.) Because tke court erred in overruling the objection 
of defendant to the plaintiff’s stating her reason for plead- 
ing guilty to the offence of assault and battery, and in 
admitting said evidence both in the direct and re-direct 
evidence of said witness. [The court certified that the 
fact that plaintiff pleaded guilty was drawn out by counsel 
for the defendant, and the cause of the plea was allowed 
to be shown in rebuttal.] 

(10.) Because the court erred in admitting the evidence 
of Kaufman, a witness for plaintiff, as to the offers of 
said witness to become security for plaintiff at the time 
of arrest, and to the efforts of Mr. Russell (her counsel) 
to have the bail reduced, defendant objecting upon the 
ground that she was not responsible for the acts of the 
officer after the arrest. 

(11.) Because the court erred in ruling in the presence 
of the jury in the language following: “All sufferings of 
the plaintiff may be considered as part of the damages, 
when they are the natural result of the taking out of the 
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warrant.” [The court certified that no formal ruling was 
made on the point, but that he considered this a correct 
statement of the law. ] 

(12.) Because the court erred in admitting the evidence 
of Russell as to how many warrants were issued against 
the plaintiff at the instance of the defendant, the defend- 
ant objecting to the admission of the evidence. [The 
witness stated that there was only this one that he knew 
of.] 

(13.) Because the court erred in admitting the evidence 
of said witness as to the offers of Kaufman made to the 
constable to become security for appearance of plaintiff, 
over the objection of defendant that she was not respon- 
sible for the acts of the officer. 

(14.) Because the court erred in refusing to allow an 
amendment of the affidavit on which the warrant for per- 
jury was based, by the addition of the letters or words 
denoting his office to the signature of the officer, he being 
then in court ready to testify that he had taken said 
affidavit as a justice of the peace, and through inadver- 
tence failed to attest said affidavit officially. 

(15.) Because.the court refused the motion for a non- 
suit made by the defendant after the close of the plain- 
tiff’s evidence, upon the ground that the evidence proving 
that the arrest and detention were by virtue of a warrant, 
the action of trespass for false imprisonment would not 
lie and case was the remedy. 

(16.) Because the court erred in deciding that the war- 
rant upon which the arrest was made was void, because 
it did not contain the recital that said warrant issued on 
oath or affirmation. 

(17.) Because the court erred in refusing the motion of 
defendant to have the witnesses for the plaintiff exclu- 
ded from hearing the evidence of defendant and her wit- 
nesses after the witnesses for the defendant had been so 
excluded. [The court certified that defendant’s counsel 
made this motion after plaintiff closed, and that no wit- 
ness was afterwards introduced for the plaintiff. ] 
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(18.) (19.) (20.) (21.) (22.) Because the court erred in ad- 
mitting the evidence of plaintiff over the objection of 
defendant as to the manner in which defendant treated 
her boarders, especially when they attempted to leave her 
house. [The court certified that the defendant first in- 
troduced evidence concerning her manner of treating her 
boarders, and this evidence was introduced in rebuttal.] 

The motion was overruled, and defendant excepted. 


J. J. ABRAMS; LESTER & RAVENEL, for plaintiff in 
error. 


A. P. & S. B. ADAMS, for defendant. 


SPEER, Justice. 


This was an action of trespass for false imprisonment, 
brought by the defendant in error against the plaintiff in 
error, in which a recovery was had in favor of the plaintiff 
below in the sum of seven hundred and fifty-five dollars. 
A motion was made for a new trial, which was refused, 
and that judgment is the error assigned. 

It appears from the evidence, that Maud Wray sued out 
a warrant against Mary Thorpe ‘“‘to compel her to give 
bond to keep the peace.” That immediately after her ar- 
rest on said warrant, Mary Thorpe sued out a warrant 
against Maud Wray charging her with perjury in suing 
outthe peace warrant; upon this warrant Maud Wray 
was arrested, and it was in consequence of her arrest and 
imprisonment under said warrant this action of trespass 
was filed. 

1, 2. The first error assigned in the motion for new trial 
was error in the court refusing to non-suit the case. 

The ground of the motion for non-suit was, “it having 
been proved that the arrest and detention of the plaintiff 
was by virtue of a warrant, the action of trespass for false 
imprisonment, would not lie, but case was the remedy, and 
plaintiff had not shown any bad faith on the part of de- 
fendant.” 
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We agree with the court below, that the motion for 
non-suit should not have been allowed. The warrant un- 
der which this arrest of plaintiff below was had was de- 
fective and void. 

There was no sufficient affidavit upon which it could 
issue. It did not appear to have been sworn to before 
any officer authorized to administer an oath, but was at- 
tested and signed by W. H. Woodhouse and the defend- 
ant below, Mary Thorpe. Neither the affidavit or war- 
rant either literally or substantially complied with the 
form prescribed by law. Code, §4714-15; Constitution 
article 1, section I, pat. XVI; 55 Ga., 380. 

This warrant was not supported either by oath or af- 
firmation, nor did it allege when or where the crime was 
committed. Code, §4714. 

The warrant being void, the arrest and imprisonment 
were illegal, if made in bad faith. “ False imprisonment 
consists in the unlawful detention of the person of an- 
other for any length of time whereby he is deprived of 
his personal liberty.” Code, $2990. 

“ But, though the imprisonment be had under a warrant 
defective in form or void for want of jurisdiction, neither 
the party dona fide suing it out, nor the officer who in good 
faith executes the same, would be liable for false impris- 
onment; but in such cases the good faith must be deter- 
mined by the circumstances of each case.” Code, §2991. 
The conclusion, then, is irresistible, that if the party who 
sues out the warrant acts in bad faith, the detention is 
unlawful, and he is liable to an action. The question of 
good or bad faith being a question of fact for the jury, 
the court did not err in refusing to non-suit the case. Code, 
$4460; 52 Ga., 244; 50 /0., $QI. 

The warrant being void the action of trepass for false 
imprisonment was properly brought. Code, §§2990-I, 
4364; 3 Wait, 307; §. 4, /6., 319, §13. 

3. The court having given in charge to the jury the 
principles above recognized,.we do not think the verdict 








368 SUPREME COURT OF GEORGIA. 


‘Thorpe vs. Wray. 
is either contrary to the charge orto law.. Neither are we 
prepared to say the verdict found by the jury is excessive. 

“The question of damages being one for the jury, the 
court should not interfere, unless the damages are either 
so small or so excessive as to justify the inference of gross 
mistake or undue bias.” Code, §2947; 10 Ga., 37; 20 /0., 
428; 23 /b., 222; 42 /b., 270. 

The question of damages being one peculiarly for the 
jury, and the legal principles controlling the question be- 
ing properly given in charge, we do not feel authorized to 
interfere with the verdict on this ground. Code, §$3066, 
3067. 

4. The newly discovered testimony would only be ad- 
missible with a view of impeaching the testimony of the 
plaintiff below, and is not favored or sufficient to set aside 
a verdict, especially when the newly discovered testimony 
is likewise merely cumulative in its character. 56 Ga., 
403 ; Coce, §3716. 

5. We see no error in the court overruling the objection 
made to the testimony of plaintiff detailing the facts of 
her second arrest under the same warrant at defendant’s 
instance. It goes to illustrate the question of good faith 
on the part of the defendant below in having this arrest 
made in the first instance. 

6. Neither was there error in the court refusing to com- 
pel the witness (the plaintiff) to answer “‘ whether she had 
been an inmate of a house of prostitution, when she re- 
fused to do so on the ground that it would disgrace her.” 
Code, $3814. 

The eighth ground of the motion is overruled for the 
same reason, that it isthe privilege of the witness to de- 
cline to answer. 

7. Neither was there error in allowing the witness to 
testify as tothe reasons that impelled her to plead guilty 
to the charge of assault and battery. All the evidence 
on this subject had been brought out by the defendant 
below, to affect the character and credit of the plaintiff, 
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and it was just she should be allowed to say why she had 
pleaded guilty to the charge, in reply to the testimony pro- 
cured from her by the cross-examination of defendant’s 
counsel, 

8. The testimony of the witness, Kaufman, who testi- 
fied as to the circumstances attending the arrest and im- 
prisonment of the plaintiff, with her efforts at procuring 
bail, etc., we think was admissible as part of the ves geste. 
So, also, as to the testimony of other witnesses testifying 
to similar facts and occurrences. 

g. Neither do we find any error as complained of in the 
13th, 14th, 15th, 16th, 17th grounds of the motion. 

10.” As to the 18th, 19th, 20th, 21st and 22d grounds, , 
all are of the same effect; the rulings of the court as to 
these grounds are not so authenticated by the judge below 
as to warrant us in considering them as they are presented 
in the motion. As to the admissibility of the evidence 
showing how the defendant treated her boarders, it seems 
it was first offered by the defendant and admitted without 
objection, and afterwards the court allowed evidence in 
rebuttal of this to disprove its truth. We do not think 
this was error, since the defendant tendered the issue as 
to her character of being a kind and considerate landlady, 
she has no cause to complain if the issue was met by con- 
flictingtestimony. If she was seeking character and credit 
to maintain her defence by this testimony it was compe- 
tent to rebut it. In looking carefully through this volum- 
inous record, we find nosuch error of law as would justify 
us in interfering with a verdict that is sustained by the 
evidence, and which has met the approval of the judge 
who presided in the court below. 

11. Astothe point that the evidence does not show 
that the prosecution of this warrant for perjury against 
the defendant in error had finally ended and terminated, 
we do not see from the record that this question was made 
in the court below. But as it was insisted upon here, we 
say that we are not prepared to determine that there is 
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not sufficient evidence in the record to show that the pros- 
ecution had ended, There was an appearance by the de- 
fendant before the magistrate for an investigation. The 
prosecutrix (plaintiff in error) was duly notified of the time 
and place, and failed to appear, and the magistrate, after 
hearing the statement of the defendant, dismissd the war- 
rant. Moreover, we are inclined to think that the rule as 
requiring that the prosecution should be ended before the 
civil suit was maintainable, appiies alone to suits for ma- 
licious prosecution and not to suits for trespass. See Code, 


$2989. 
Judgment affirmed. 


GIBSON é7¢ al. vs. HARDAWAY eé/ al. 


A testator made the following bequest: “I give and bequeath to my 
daughters, Dora W. and Martha O. Hardaway, the tract of land on 
which I now reside (describing it), and also another tract of land 
(describing it). Both tracts together I value at $11,000.00. I also 
give to each of my two daughters one bedstead, bed and bed furni- 
ture, which will be four hundred dollars each, more than I have 
given to my son, Wm. M. Hardaway; and, as I wish to (make) 
them all three equal, I direct my executors to pay over to my son Wm. 
M. Hardaway, four hundred dollars from other parts of my estate. 
I give the above named legacies to my daughters free from the 
debts, liabilities, or control of any husband they may have; and 
should either or both of my two daughters above named die without 
child or children, then all the legacies given them in this item shall 
vest in and be considered as my estate :” 

Held, that the words in the above item do not create an estate 
tail in the two daughters, but convey a fee simple estate to them 
defeasible upon their dying without child or children ; that such is 
the intention of the testator, as gathered from the above item, and 
nothing inconsistent therewith appearing elsewhere in the entire 
will, the construction thereof by the court below is right. 


Wills. Estates. Legacies. Before Judge POTTLE. 
Warren County. At Chambers, December 1, 1581. 
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E. C. Hardaway died, leaving the following will : 


“STATE OF GEORGIA—Warren County : 

Inthe name of God, Amen, I, Edw. Cody Hardaway, considering the 
uncertainty of mortal life, and being of sound mind and memory, deem it 
right and proper, both as regards myself and family, that I shall make 
a disposition of the estate with which a kind Providence has blessed 
me, do therefore make this my last will and testament, hereby revok- 
ing all others heretofore made by me, and divided as item six of this 
will directs. 

Item first—I direct that my body be buried in a Christianlike man- 
ner, suitable to my circumstances in life and condition, at the place 
where I now reside, where my wife is interred ; my soul I trust shall 
return to God who gave it, as I hope for eternal salvation through the 
merits and atonement of a blessed Lord and Savior Jesus Christ, whose 
religion I believe. 

Item second—I will that all my just debts be paid by my executors, 
hereafter named. 

Item third—I give George T. McCord in trust for his two children, 
Eve McCord and Clennard Hardaway McCord, my grandchildren by 
my deceased daughter, Mary V. McCord, wife of George T. McCord, 
seventeen hundred dollars in a note which I hold against him, which 
he is to invest in lands, or some good bonds or stocks, for the sole use 
of the children above named. I also give to my two grandchildren 
before named thirty shares of Georgia Railroad stock, which I wish 
my executors to divide equally between them, when either of them 
marry or become of age. If either of them should die without child 
or children, then all I give in this item shall go to and be the property 
of the one living, or to the descendants of the one living. Should 
both of them die without child or children, then all I give in this item 
shall revert back to and become a part of my estate. 

Item fourth—I give and bequeath to my son, William Mark Harda- 
way, five thousand one hundred dollars, and also one bedstead, bed 
and furniture, which I have heretofore advanced him and for which I 

“have his receipt, and that shall be considered as a portion of his part 
of my estate advanced to him. 

Item fifth—I give and bequeath to my daughters, Dora W. Harda- 
way and Martha Ophelia Hardaway, the tract of land on which I now 
reside, containing (673) six hundred and seventy-three acres, more or 
less ; and also the tract of land formerly belonging to the estate of 
George W. Hardaway, in this county, containing (496) four hundred 
and ninety-six acres, more or less. Both tracts of land together I 
value at ($11,000) eleven thousand dollars. I also give to each of my 
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two daughteis one bedstead, bed and bed furniture, which will be four 
hundred dollars each more than I have given to my son, William 
Mark Hardaway; and as I wish to them all three equal, I direct my 
executors to pay over to my son, William Mark Hardaway, four hun- 
dred dollars from other parts of my estate. I give the above named 
legacies to my daughters free from the debts, liabilities or control of 
any husband they may have, and should either or both of my two 
daughters above named die without child or children, then all the leg- 
acies given them in this item shall vest in and be considered as my es- 
tate. 

Item sixth—It is my will that all the remaining parts of my prop- 
erty not before bequeathed in the foregoing items,—notes, accounts, 
household and kitchen furniture, horses, mules, cattle, hogs, and plan- 
tation tools, etc., shall be equally divided, or sold and proceeds equally 
divided between my son, William Mark Hardaway, and my two 
daughters, Dora W. and Martha Ophelia Hardaway. The devise in 
this item includes a tract of land in McDuffie county known as the 
McDuffie or Fleming tract of land, containing (172) one hundred and 
seventy-two acres, more or less. The money arising from the above 
mentioned sales, which will goto my daughters, shall be invested 
in lands, stocks or bonds by my executors or trustees, if have trustees, 
for their sole and separate use. 

Item seventh—I will that one acre of land, where my wife and 
daughter and others are now interred, shall be reserved and held for- 
ever as family burying ground. 

Item eighth—I appoint my son, William Mark Hardaway, and Mar- 
shall Weliborn, my executors to carry out and execute this will and 
testament. This will is written on two sheets of paper, attached to- 
gether by a band of ribbon.” 

(Dated July 24, 1877, and regularly attested.) 


Dora W. Hardaway intermarried with Gibson, and filed 
her bill for a construction of this will, and by amendment 
Martha Ophelia Neal (formerly Hardaway) became a party 
complainant. William M. Hardaway, and George T.-° 
McCord, as trustee and next friend of his minor child- 
ren, Eve and Edmund, were defendants. The complain- 
ants claimed that the fifth item of the will sought to cre- 
ate an estate tail, and thereby an absclute fee simple title 
vested in them. The defendants insisted that complain- 
ants took a fee simple estate defeasible upon dying with- 
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out children. Judge Pottle, to whom the case was sub- 
mitted, rendered the following decision : 


“ There is but one question in this case for the decision of the court, 
and that is the construction of the last will of Edmund Hardaway. 
Complainants invoke a construction, and the defendants, by a cross- 
bill, do the same thing. On the part of the complainants, it is con- 
tended that by the will an absolute title to the two tracts of land des- 
scribed in the 5th item vested in them, or in other words, that by the 
terms of said will an estate tail was created in the two daughters.” 


(The items of the will were then copied.) 


“This is the whole will. This testament must be construed as a whole 
to get at the intention of the testator. It speaks for him though he 
is dead. His thoughts and intentions must be gathered from every- 
thing within the “four corners” of the instrument, and that intention 
must prevail unless it contravenes some rule of law. Do the words 
in the 5th item show an intention that the reversion should be depend- 
ent upon an indefinite failure of issue? It will be observed that there 
is no life estate created in the two daughters. The devise isto them 
absolutely, and if either or both of them die without child or children, 
then the reversion arises. There is no express estate given to the 
children in case there should-be any. Now what title passed out of 
the testator? Most obviously a fee inthe two daughters, to be divest- 
upon their dying without child or children. It is argued that the words 
child or children are synonymous with issue, and that the reversion 
only attaches upon an indefinite failure of issue. 

This case opens up a wide field of investigation. The well is deep, 
but fortunately for us we have something to draw with. Great minds 
have dropped their buckets to the bottom, and have brought water of 
the best quality. It is true that some of it is not very c/ear, but there 
is anample supply. Counsel inthis case have displayed a commenda- 
ble amount of industry and learning, and have afforded me great help 
in coming to a conclusion. It has been well said by the late Chief Jus- 
tice of our own supreme court, that precedents and adjudicated cases 
are of but little use in such cases like this ; they serve to bewilder and 
perplex. If a case could be found exactly similar, it would afford aid 
to the court; but that is impossible. We have seen that the devise 
was absolute in the two daughters, defeasible upon their dying with- 
out child or children. It is unlike the Wilde case, and unlike the case 
cited in 3d Ked/y, and we have seen that there is no limitation over to 
the child or children. Whether or not an estate tail was intended, so 
that the fee should vest in the first taker, we must look to the time 
when the event is to happen. If the failure was to be at the death of 
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the first taker, no indefinite failure of issue can be supposed. Lewis, 
in his excellent treatise on Perpetuities, says: ‘There is not to be 
found any instance of property being given to a person in fee, with a 
limitation over in case he should die without leaving issue at the time 
of his death, in which the previous fee has been cut down to an estate 
tail by force of the limitation over.’ Page 153. It cannot be questioned 
but that the primary meaning of the word child or children is immedi- 
ate descendants or remote offspring, unless there are other words in the 
instrument requiring a different meaning. There are cases where 
children have been held to mean remote descendants, but in those 
cases there will be found other words enlarging their meaning. Butit 
is unnecessary here to look into the meaning of the words. Wecome 
back to the proposition as to the time when the limitation over is to 
take place ; that event must determine the question of remoteness. 
In Hughes vs. Sayre, P. W. R., this case is reported: One 
having two nephews and nieces, A and B, devises his personal estate 
to A and B, and if either die without children, then to the survivor. 
Held to be a good devise. 

The chancellor gave judgment that the word children, when un- 
born, had been in a case of a will construed to be synonymous with 
issue, and therefore would create an estate tail (“ilde’s case, 6 Coke), 
and if the word children was understood to be the same with issue in 
the present case, then the devise of the personal estate upon a death 
without issue would be void ; but here the words dying without chil- 
dren must be taken to be children “ving at the death of the party. 
Page 534. But let us see if this inquiry cannot be solved by the words 
themselves: “Should either or both die without children, #4ex the legacies 
given them shall vest in my estate.” To what period of time does the 
word “then” refer? It must mean. and can mean nothing else but the 
time when the daughters, or either, should die without child or childrer. 
He manifestly meant this: I give to my two daughters a fee simple in 
this land, and when they die without any child orchildren living at the 
death of the mother, that estate shall cease. Such was his disposition 
scheme. (See Roberts and Wife vs. West, 15 Ga., 123. See also the 
case of Sanford vs. Sanford, 58 Ga., 259.) The word “then” as it oc- 
curs in that devise, and the meaning attached to it, is expressly com- 
mented on. Judge Bleckley says the word ¢Hez as used in this will is 
an adverb of time, and refers to 16 Ga., 557 and 617. In that case 
Judge Bleckley draws the most obvious distinction between that case 
and the case in 3 Xe//y so much relied upon by counsel for the com- 
plainants. Inthat case, as he justly observes, the will coupled the 
children with the ancestor directly. In the Brantly case (3d Ked/y) 
the words were, “to William Brantly aad his children,” and in case 
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of his death without having children, the property reverted, 3 Kelly, 
555. The act of 1853-4 seems to decide the question as to the time 
when the limitationover begins. Suppose the words “without child or 
children” should be construed to mean without issue, etc. This act 
provides that such limitations or terms shall be held and construed to 
mean a definite failure of issue; that is to say, a failure of issue or 
heirs at the time of the death of the first taker. This.act is a pretty 
close transcript from the act of rst Victoria. In commenting on that, 
Lewis on Perpetuities, says: “Words imparting a failure of issue are 
by the new law to be construed to mean a failure of issue in the life 
time, or at the death of such person, unless a contrary intention ap- 
pears,” etc. Estates tail being prohibited by our law, none is raised 
by implication, and courts cannot presume that a testator intended to 
violate that law. Are there any words or clauses in this will to be 
taken in connection with item 5 which go to show that the testator 
meant to give his property to a class which has succession from gene- 
ration to generation till the blood is exhausted? Under the rule in 
Shelly’s case that would be an express entail. Counsel for complain- 
ants refer to item 3d as supporting words. These words refer to the 
legacies given to his grandchildren. In that item he made cross re- 
mainders in favor of the survivor, in case of death without children, 
or to the descendants of children. I cannot see how that throws any 
light on what comes after; and if they did the words “descendants of chil- 
dren” are qualified by the succeeding words, and ‘hen “the adverb of 
time” shows the time when the limitation over was to take effect, or 
rather the reversion takes effect. In Burton vs. Black, 30 Ga., page 
640, Judge Stephens, who delivered the vigorous opinion of the court, 
said great care should be taken in adhering strictly tothe description 
of the persons who are to prevent the property from going over. Now 
can there be any doubt as to who the persons were in this case who 
were to prevent the reversion? The class of persons are child or 
children ¢hen living at the death of the daughters. If sucha class is 
not in issue a/ that time, then the reversion begins. It may be, and 
likely it would be held, that grandchildren would answer the descrip- 
tion of children for the purpose of preventing reversion, but that as- 
sumption does not affect the question as to the time when the rever- 
sion begins. If the premise be correct that the c#z/dren were the 
class which would prevent the reverter, and that the death of the 
daughters was the time when the estate should terminate, then it is 
immaterial who are the reversioners in fee. In this connection the 
case of O'Byrne is cited in 61 Ga. Reps. In that case it was decided 
that “lawful issue” meant children, and one reason given by the Chief 
Justice was that the limitation over was to certain persons named in the 
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will, and that the daughter took as purchaser and not by limitation. 
It will be again observed that the case before us is not one with a re- 
mainder over, but a case with a reversion upon the happening of a 
certain contingency. : 

A case somewhat in point is the case of Doe, ex. dem., of King vs. 
Frost, reported in 3 B. & Adolphus, 546. A testator, having a son 
and daughter, and the latter having several children, devised to his son 
W. F. in fee, and if he should have no children or child or issue, the 
said estate was, on the decease of W. F. to become the property of 
testator’s heirs at law, subject to such legacies as W. F. might leave to 
the younger branches of the family. It was adjudged that W. F. 
took under this will an estate in fee, with an executory devise over to 
the person who, on the happening of the event contemplated in the 
will, shou'd be the heir at law of the testator, and it seems that the 
charge upon the estate did not alter the construction of the words of 
limitation. This was a case where no person was named, but who- 
ever chanced to be the heir at law took the devise. An estate in re- 
version is the residue of an estate, usually the fee left with the grantor 
or his heirs after the determination of a particular estate, which he 
has granted out of it. The rights of the reversioners are the same as 
with those of a vested remainderman in fee. Code, §2263. By this 
will, on the happening of a contingency, namely, the death of the 
daughters without child or children, the property given them was to 
vest in and be considered as his estate. There is no remainder over, 
but the destruction of an estate in his daughters, at their death with- 
out children. Forthat purpose the title passed out of testator. The 
class of persons which he had in his mind were not a progeny, to take 
ad infinitum, but sucha class as should be his representatives when 
this event happened, upon which the vesting depended, then the 
devise ended and the reversion began, the fee being still in the deviser 
and his heirs, the rights of the reversioners being the same as a vested 
remainderman in fee. It would seem that if the grant were to cease 
at the death of the daughters without children, this property would 
fallin the residu:1m of the estate, and pass under theresiduarv clause, 
making the two daughters and W. M. Hardaway tenants in common, 
or there would be an intestacy as to that. Every conveyance shall be 
construed to convey a fee unless a less estate is mentioned and limited. 
Code, §2248. Here a fee is expressly created and a less estate is carved 
out at the death of the daughters, without child or children, vests, in 
the language of the judge in King vs. Frost, in those who should hap- 
pen to be the heirs at law; and the mind of the testator was evidently 
looking to his son or the grandchildren, who were the only other chil- 
dren of his loins. The reversionary clause in this will negatives any 
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thought of acontemplated indefinite failure of issue in the daughters. 
His scheme undoubtedly was to keep the property in the family. His 
children were the objects of his bounty, and instead of looking down 
to a remote period of time through successive generations of the blood 
of his daughters, he resolved that when they died childless it should 
remain just as it did before the grant passed out of him. It is clear 
that he did not contemplate that it should pass with the residuary 
clause, but such may be the legal effect. In Dillard vs. Ellington 57 
Ga., the court say : ‘When a reversion may be incident toa specific de- 
vise, the testator may be supposed not to have contemplated it; but 
when it must be incident, and cannot possibly be otherwise, the pre- 
sumption should be that he had it in mind, and that language used by 
him sufficiently comprehensive to dispose of it was used without that 
intent.’ However, I only decide what the pleadings call on me to 
decide. I, therefore, order and decree that no estate tail was created 
by this will, and that the estate of the two daughters, Dora W. and 
Martha Ophelia, as intended by the will, was a fee simple estate in the 
two tracts of land, defeasible upon their dying without child or child- 


ren. 


To this decision complainants excepted. 


SEABORN REESE; H. C. RONEY; GIBSON & BRANDT ; 
HAWKINS & HAWKINS, for plaintiffs in error. 


W. D. Tutt; C. W. DUBOsE, for defendants. 


JACKSON, Chief Justice. 


The decision in the syllabus, written out by myself, 
expresses the judgment of the court on the item in the 
will in controversy as clearly and succinctly as I am able 
to make it. The entire will reported above contains noth- 
ing going to show any intention tending to create an es- 
tate tail, and the opinion of Judge Pottle, also reported, 
is so full that it is deemed unnecessary to discuss the 
question at issue further. It may be added that, by our 
statute, before an estate tail can be held’to be created by 
any words in a will, those words must show such inten- 
tion in the testator’s mind very clearly—I had almost 
said beyond a reasonable doubt. The language of the 
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law is, “estates tail being illegal, the law will never pre- 
sume or imply suchan estate.” Code, §2250. All impli- 
cation is expressly excluded, and all argument based on 
any part of the will to raise an implication is without 
force. There is nothing in this will- which would even 
raise such an implication, so far as we can see. The best 
that can be said for the word “then” is that it may prob- 
ably mean “thereupon or in that event,” as contended for 
by plaintiffs in error; but it is also certain that it may 
mean “at the time” of the death of the daughter. The 
latter meaning makes the will legal, the former illegal. 
If therefore the intention in the use of the word were 
doubtful, we should be forced to give it the legal mean- 
ing to carry out the statute. But the natural, plain, 
simple construction is that the “then” used here is an 
_ adverb of time, and means at the death of the daugh- 
ters. Then, at that time, when “either or both of my 
said daughters above named die without child or chil- 
dren, then all the legacies given them in this item shall 
vest in and be considered as my estate.’’ Should either 
die leaving no child then the fee simple is defeated and 
the reversion takes place. So that the estate is a fee sim- 
ple estate defeasible upon the daughter dying without 
child or children. 

Mark the difference between the third and fifth items 
of the will. Inthe third the language is, “should both 
of them” (the grandchildren) “die without child or chil- 
dren, then all I give in this item shall revert back to and 
become a part of my estate,” whereas in the fifth, the 
item immediately in review, the language is “should either 
or both,” showing a remainder to the surviving grandchild 
in the third, without reference to the prior clause in that 
item, but none in this, the fifth item, to the surviving 
daughter. 

The son named in the fourth item, is then, on the death 
of either daughter, to share with the surviving sister, 
and the grandchildren named in the third item also, if 
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they or their representatives be alive ; but not until both 
children die without any child of either surviving, are the 
other children of the testator to have any interest in that 
third item. 

The entire scheme seems clear to keep the property in 
the blood of the testator just as long as the law will per- 
mit, but no longer. A time certain and within the 
limit of the law is fixed when all conditions and contin 
gencies and defeasances cease, and the fee which passed 
at the death of testator defeasible at a certain time be- 
comes fixed forever, either in some surviving descendant 
at the death of the legatee, or by reversion into the testa- 
tor’s heirs-at-law. 

Be this as it may, it is enough to say that by this item 
no estate tail passes, but an absolute fee, defeasible upon 
the death of the daughters without child or childrenthen . 
surviving. 

Judgment affirmed. 

Cited for plaintiffs in error: Redfield on Wills, 20; 12 
Ga., 47; Code, §§2248, 2301; 1 Jar. on Wills, 313, 323, 
324; 2 Williams on Exr’s., 760, 711; 2 Jar., 179, 171, 183, 
185, 186, 231, 232; Redf. on Wills, 20, 15; 33 Ga., 179; 
30 1b., 640; 20 /., 811, 818; 30 7b., 641; 58 1b., 23; 3 
Ib., 562; 4 £b., 383; 15 1b.,125; 17 16., 285; 16 1b., 557, 
617; 21 10., 380; 61 Jb., 77. 

For defendants: 2 Blacks., 109, 110; Code, §§2250, 
1761; 3 Kelley, 551; 4 Kent, 9, 10; 30 Ga., 638, 707; 23 
Jb., 395 ; 1 Wash. on Real Estate, 78, 79 ; 20 Ga., 699; 8 /b., 
385; 17 1b., 280; 21 1b., 377; 28 1b., 378; 33 1b, 341; 
Code, §2395; 12 Ga., 357. 

v 68—26 
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BEAZLEY ef ux. vs. REID ef al. 


. Whether words declared on are libellous or not is a question 
for the jury. The court should not instruct them that the words 
declared on are libellous, unless where crime is distinctly charged, 
if at all. 

. The verdict is supported by the evidence. 


Charge of Court. Libel. Verdict. Before Judge PoT- 
TLE. Taliaferro Superior Court. February Term, 1881. 


A. G. Beazley and his wife, Emma, brought suit for 
libel in the superior court of Taliaferro county against 
certain female defendants, members of the Ladies’ Be- 
nevolent Society, organized for the purpose of erect- 
ing a fence around the public cemetery in the town of 
Crawfordville, of which society the plaintiff (Mrs. Beaz- 
ley) was a member. The ground of theaction wasa pub- 


lication by defendants concerning the plaintiff in the 
Democrat, a newspaper of said county. The language 
complained of in the declaration as libellous, together 
with the innuendoes, were as follows : “This is all that took 
place on those two memorable occasions, the 8th and the 
I1Ith inst., the opinion of the poor, unfortunate lady 
(meaning the said Emma) to the contrary notwithstand- 
ing. She may state most positively if she will, but the 
facts are against her. We have great curiosity to know 
what she means by ‘ middleman.” * * * Leaving this 
knotty question for the public to determine, merely re- 
marking in passing * * * she did bring bring woe 
on that society in being used by another as the monkey 
did the cat’s paw. Hence that desultory and rambling 
letter to the church at its last conference, and the reason 
she now seeks to bring woe on the whole community by 
publishing to the world, over the signature of ‘Members 
of Ladies’ Benevolent Society,’ an article abounding in 
glaring mistakes of facts, and perversions of truth for 
which there is not.the least justification. 
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“She (meaning the plaintiff, Emma,) seemed to labor 
under the delusion that she was_the society itself, and 
could not distinguish between it and herself. She claimed 
and exercised the right of giving complimentary suppers 
at the hot suppers, to whom she pleased, including a box 
of provisions to the crippled negro Ben, without consult- 
ing her lady associates. And it is questionable in the 
minds of some whether she gave away more than she 
contributed. She alone can answer. (Meaning thereby 
that the plaintiff, Emma, unlawfully and willfully appro- 
priated the property therein mentioned to her own use, 
without consulting the owner of the same.) 

“We would gladly have retreated from this painful task, 
but a stern sense of duty to ourselves and the public de- 
mands it, and we dare not shrink from it. Let no one 
think that we have criticized with needless harshness the 
conduct of this self-styled middleman. It was absolutely 
necessary to the proper vindication of truth on which we 
stand. We extend to her (meaning the plaintiff) the com- 
miseration and pity for which her unfortunate condition 
so loudly calls, and ask your readers to grant her that 
compassion which they would cheerfully bestow on orie 
who had lost half her mind because bereft of memory.” 

The defendants put in a plea of justification. 

On the trial, much conflicting evidence was introduced, 
which it is unnecessary to set out in detail. 

The jury brought in a verdict for the defendants. 
Plaintiffs moved for a new trial on the following grounds: 

(1.) Because the court charged the jury that he could 
not tell them whether the words declared upon as libel- 
lous were libellous or not in law, and because, after read- 
ing to them from the Code the definition of libel, he left 
it for them whether said words were libellous or not. 

(2.) Because the verdict is contrary to law and the evi- 
dence, and against the weight of the evidence. 

The court overruled the motion and plaintiffs excepted, 


JouN W. Hixon; J. C. RED, for plaintiffs in error. 
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JAMEs F. REID; W. D. TuTT, for defendants. 
JACKSON, Chief Justice. 


This case presents an unfortunate controversy arising 
among ladies, and we forbear to say aught about it ex- 
cept to rule the dry law of the case. 

1. The court left it to the jury to say whether the words 
published were libellous. His language is ‘that he could 
not tell them whether the words declared upon were libel- 
lous or not in law ;” and reading to them from the Code 
the definition of libel, he left it to them to say whether 
the words were libellous or not. On this statement of 
the court error is assigned here, the motion for a new trial 
being based thereon. 

We think that the point is covered by the case of Park 
& Iverson vs. The Piedmont Insurance Company, 51 Ga., 
510. In delivering the opinion of the court in that case, 
Justice Warner said: “‘ Whether the language of the pub- 
lication did or did not charge the plaintiffs with having 
embezzled the defendant’s money, or whether it charges 
them with having fraudulently appropriated the defend- 
ant’s money, were questions of fact for the jury to deter- 
mine from the plain and unambiguous language of the 
publication itself, without any intimation or expression 
of opinion by the court as to what offense that publica- 
tion charged against the plaintiffs, or whether it charged 
any offense against them. Whatever charge the publica- 
tion did prove, the defendant alleged to be true, and 
was bound to prove the truth thereof ‘at the trial, and 
that was the issue between the parties. The practical 
effect of these two requests to charge was to require 
the court to say to the jury what was the meaning and 
import of the language contained in the publication, in- 
stead of leaving that question to the jury, whose province 
it was to determine it without any intimation or expres- 
sion of opinion by the court in relation thereto.” 
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So in this case, it was the province of the jury to deter- 
mine the meaning and import of the words published, 
without the expression or intimation of an opinion by the 
court. To have instructed them that the publication was 
libellous, would have been to express a positive and une- 
quivocal opinion thereon, and to decide the entire case 
except the fact of publication and the guantum of dam- 
ages. 

We cannot say, therefore, that the court committed er- 
ror in following the lead of the case in the 51st Ga., un- 
der our peculiar statutory guard on the subject of the 
avoidance by the court of expressing opinions on facts. 
In matters of slander and libel especially, while the court 
must pass upon the libellous nature of the words spoken 
or written on demurrer to the declaration, or the neces- 
sity of evidence to show actual damage, it is for the jury 
to determine what proof is sufficient to establish the li- 
bellous effect of the words spoken or written, except, if 
at all, where crime is distinctly charged. In a case like 
this and that in the 51st, it is especially their province to 
pass on the publication, its nature, effect and the inten- 
tion, malicious or otherwise, which inspired it. It will 
be noted, too, that the courts are disposed to relinquish 
their power to rule such cases so as to control the juries, 
and to leave these questions more exclusively to the ju- 
ries. (See Judge Pottle’s able opinion in the record.) 

2. The question being for the jury and much evidence 
pro. and con. before them on the issues made, and the pre. 
siding judgz having declined to set the verdict aside, un- 
der our well settled rule we decline also to disturb the 
verdict. 

Judgment affirmed. 
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THE ATLANTA AND CHARLOTTE AIR LINE RAILWAY 
COMPANY vs. TANNER. 


. Where the contract for service as conductor on a railroad through 
different states is made at the terminus in one state wherein is the 
office of the company, and the injury to the conductor occurs in 
another state, on a suit for damages by the conductor, does the law 
of the place of the contract or of the place of the hurt govern, 
the negligence charged being mainly the neglect of properly in- 
specting the machinery of the train at the point where the con- 
tract was made? Quere. 

. Assuming that the law of the place of the hurt is the law of the 
case, the law of South Carolina, and not of Georgia, will be applied 
by the courts of Georgia to the cause when tried in this state, ex- 
cept in so far as mere modes of procedure and matters of practice 
in court are concerned. 

. There being no statute reglating the rights of parties in such cases 
in South Carolina, and the common law prevailing there, the courts 
here, in a liberal spirit of comity, will apply the construction of the 
common law in that state by its highest judicial tribunal to the facts 
of the pending case. So applying the principles there decided to 
this case, the court below did not err to the prejudice of the plain- 

__ tiff in error, and it cannot complain. 

. In all judicial proceedings in this state, facts are for the jury, and 
there being evidence enough to support the verdict, and the true 
facts as found by the jury making a case recoverable under the 
common law as generally understood and ruled wherever that sys- 
tem prevails, and not at variance with the latest adjudications in 
South Carolina, and the presiding judge having approved the find- 
ing of the jury, our rule of practice in this state is that this court 
will not interfere except in cases of abuse of discretion. In this 
case it has not been abused. 


Laws. Comity of States. Damages. Railroads. Ver- 
dicts. Before Judge HILLYER. Fulton Superior Court. 
October Term, 1881. 


Tanner brought suit against the Atlanta and Charlotte 
Air Line Railway Company. The declaration contained 
two counts, the first for an injury to one of plaintiff's legs, 
the other for the loss of his leg. The latter was the count 
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relied on fora recovery. It alleged substantially as fol- 
lows: On October 4th, 1879, plaintiff was engaged as 
conductor of a freight train on defendant’s road. Hewas 
ordered to run close on schedule to Gaffney’s, regardless 
of another train known as number 48. When the freight 
train reached Gaffney’s the engineer pulled up, and plain- 
tiff got off, but finding that the engineer was moving on 
without sending a flagman ahead, and being unable to 
stop him by calling to him, plaintiff started up the ladder 
on the side of a box car for the purpose of ringing the 
gong on the engine to stop theengineer. In ascending, 
he placed his foot either on a round of the ladder, or the 
place where a round should have been. The round was 
either already gone, or else so nearly broken off that it 
immediately gave way, precipitating him to the ground, 
and the train passed over his leg, crushing it and necessi- 
tating its amputation. It was dark at the time of the ac- 
cident, and plaintiff could not have seen that the round 
of the ladder was broken; but the company could have 
discovered and remedied the defect before the car left 
Atlanta, the duty of inspecting cars before leaving the 
depot being separate and distinct from the service in 
which plaintiff wasemployed. Under the circumstances, 
at the time of the injury it would have been easier for 
plaintiff to have climbed the ladder than to have entered 
the cab, had the rounds of the ladder been in proper posi- 
tion. Plaintiff was employed by defendant to run asa 
conductor from Atlanta, Ga., to Central or Charlotte, S. 
C. The contract was made in Georgia; the injury oc- 
curred in South Carolina. (The injury was described as 
to its extent and results, the damages accruing, etc.) 

To this action defendant filed a plea of the general 
issue, and certain special pleas as to the first count, which 
are not material here. 

On the trial, the following facts were not contested: 
Tanner was a conductor on defendant’s freight train. On 
the trip when the accident happened, he left Atlanta 
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some minutes behind schedule time, owing to a delay in 
getting certain cars loaded with cotton. He was instruc- 
ted to catch up and get on schedule time. Ordinarily 
this train would have met the passenger train from Char- 
lotte at Cowpens, S. C., about 3 or 4 o'clock, A. M., but on 
arriving, Tanner and his engineer received a telegram from 
the trainmaster to run on to Gaffney’s regardless of the 
passenger train; they accordingly ran to Gaffney’s, Tan- 
ner riding on the engine so as to communicate with the 
telegraph operator on arriving at Gaffney’s. The cab be- 
longing to that train had been broken in an accident, and 
on this trip a car formerly used as a baggage car was at- 
tached instead of a cab. Onarriving at Gaffney’s, plain- 
tiff stepped from the engine as it was running slowly, and 
started to wake up the telegraph operator, as he had been 
instructed to do. Looking round, he saw the train mov- 
ing on; he waved his lantern and halloed to stop it, but 
failing to attract attention, he started to climb up the 
side ladder of one of the box cars, which was just passing 
him, for the purpose of reaching the bell rope. In doing 
this, his foot did not strike a round of the ladder, ana he 
fell ; his leg was crushed and had to be amputated. 
Plaintiff insisted, and introduced evidence to prove, that 
the round of the ladder was gone; that it was the duty 
of the defendant’s car-inspector to have examined the 
car before it left Atlanta, and to have reported the de- 
fect; that he did make an examination, but told the 
plaintiff that his train was all right, and failed to report 
this defect to the company. Also, that from the appear- 
ance of the ladder and the manner of its construction, it 
must have been broken before it left Atlanta. Plaintiff 
testified also that before reaching Gaffney’s he and the 
engineer agreed that while the former woke up the oper- 
ator, the latter would send a flagman ahead; also, that as 
there was some cotton near the side track, the train should 
run in on the main track and then back on to the side 
track, thus avoiding danger from sparks from the engine. 
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It was the fact that the engineer ran the train ahead with- 
out sending out a flagman, which caused him to make the 
effort to climb upon the car. 

Defendant insisted, and introduced testimony to show, 
that it had selected competent train-inspectors, who had 
examined this train, and that there was no defect in the 
car on which the accident happened, or in its ladder. 
That nothing was in fact said about a flagman between 
plaintiff and the engineer, and there was no necessity for 
sending one ahead before the train was backed on to the 
side-track at Gaffney’s; that had plaintiff remained in his 
cab instead of riding on the engine, the accident would 
not have occurred. 

The evidence was very voluminous, and on many points 
conflicting, especially as to the physical condition of the 
plaintiff before the accident ; whether his leg was not so 
weak before as to have been the real cause of the fall; 
what plaintiff said about the cause of the injury at the 
time it occurred and afterward ; the customs and orders 
of the railroad in regard to the inspection of trains, their 
schedules, places of meeting, the extent of damages re- 
sulting from the injury, etc., which it is not necessary to 
detail here. It was conceded that no statute existed in 
South Carolina regulating liability in such cases, and tes- 
timony was introduced on both sides as to the construc- 
tion given to the common law by the South- Carolina 
courts. 

The jury found for the plaintiff $9,000.00. 

Defendant moved fora new trial, on the following among 
other grounds: 

(1.) Because the court erred in refusing to give each of 
the following requests to the jury: 

(a.) “In cases of corporations, where the duties are dis- 
charged by servants, the sole duty of the corporation is 
to select proper and competent persons, to furnish the 
servant with adequate materials and suitable means and 
resources for accomplishing the work. And the law pre- 
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sumes that the servants so appointed by the master were 
proper and competent persons to furnish, inspect and re- 
pair such appliances, in the absence of an allegation by 
plaintiff and proof that they were in fact incompetent, 
and that the master knew they were incompetent, or 
could have known it by the use of ordinary and reasona- 
ble diligence.” 

(4.) “The plaintiff in this case cannot recover, if his in- 
jury was occasioned by the fault of a fellow-servant—a 
person under the same general control, and engaged in 
the same common pursuit,—and this would include the 
inspector as well as the engineer, unless the proof shows 
that the inspector, in addition to his duty of inspector, 
had been clothed by the master with a duty which the mas- 
ter was bound to discharge, in the matter of furnishing, or 
in the inspection or repairing of machinery. And the 
burden is on the servant to show by proof that said co- 
servant, by whose negligence he was injured, was in fact, 
as to him, more than a fellow-servant, and in fact stood 
in the master’s place.” 

(c.) “If the defendant furnished competent inspectors, 
and caused the train in question to be inspected before it 
left Atlanta, at the time in question, and if the inspector 
thus provided by the defendant, failed in said inspection 
to find a defective ladder on said train, the defendant 
would not be liable for any accident to the plaintiff from 
the absence of said ladder.” 

(@.) “If the defendant provided an inspector whose 
duty it was to find if there was a defect, such as the ab- 
sence of a round of a ladder on any of the cars in ques- 
tion, the defendant would not be liable, even if the in- 
spector was negligent in the inspection of said train.” 

(e.) “Defendant would not be liable for the negligence 
of the inspector in the matter of inspection of the cars of 
the train in question.” 

(7) “If you believe, from the evidence, that the acci- 
dent to plaintiff was caused by the negligence of Kirk- 
ham, the engineer, the plaintiff cannot recover.” .» 
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(g-) “In order for the plaintiff to recover, he must have 
been himself free from fault. And if you find that there 
was any negligence on his part, he cannot recover any thing, 
even though you believe the defendant was guilty of negli. 
gence, and even though you find the plaintiff’s case was 
made out in every other point, he still cannot recover 
any thing, if you find there was the least degree of negli- 
gence or carelessness on his part, and in such event you 
should find for defendant.” 

(2.) Because the verdict is contrary to law, evidence, 
justice and equity, the charge of the court, and is exces- 
sive. 

The motion was overruled and defendant excepted. 


HENRY HILLYER; L. J. WINN, for plaintiff in error. 
HOKE SMITH, for defendant. 
JACKSON, Chief Justice. 


1. Many questions of interest arise in this case, and all 
of them have been discussed with rare research and dis- 
tinguished ability by the counsel. One point presented 
by the learned counsel for defendant in error is new to us, 
and we shall leave it where he placed it, in the form of a 
query, because it is unnecessary to decide, as other points, 
in our judgment, control the case in favor of defendant in 
error. The bodily hurt for which damage is sought was 
inflicted in the state of South Carolina, but the contract 
by which Tanner, an employé of the company, was hired 
as conductor of the train was made in Atlanta, Georgia, 
and the negligence of the company on which mainly he 
relies for a recovery, also was omission of duty in Atlanta 
by the company, in failing properly to inspect the ma- 
chinery of the train. In such case, does the law of the 
place of the actual injury to the person suing prevail, or 
the law of the place of the contract and of the prior neg- 
ligence, which was the real, or at least the prominent rea- 





390 SUPREME COURT OF GEORGIA. 





The Atlanta and ‘Charlotte Air Line Railway Company vs. Tanner. 


son of the injury? We leave it undecided, because, 
whether the law of South Carolina or of Georgia be ap- 
plied to the facts made in the record, the result must be 
the same. On this point, without reference to the fact 
that the real negligence occurred in Georgia, see Hutchison 
on Carriers, 143-4, and Dyke ws. Erie Railroad Company, 
45 N. Y., 103, cited by defendant in error, and 49th Ga., 
107, and Story’s Confl. of Laws (6th ed.), 307, cited by 
plaintiff in error. It will be observed that the case in 49th 
Ga., does not cover the point made here, for it does not 
appear in that case where the suitor’s husband was em- 
ployed, nor that the injury was caused by negligence in 
this state ; but the question here, for the reason above 
stated, is left open, with the remark, for which alone I am 
responsible, that the position of defendant in error, under 
the particular facts here made, strikes the mind with great 
force. 

2. Assuming then that the law of South Carolina gov- 
erns, the question arises, first, what laws of that state will 
govern here? The answer is to be found in the case cited 
above from the 49th Ga., 107, where it is held that to de- 
termine what are the rights of the parties the law of Ala- 
bama was the guide, but as to the mode of procedure to 
ascertain those rights, the laws of this state alone should 
be applied. 

3. What then are the rights of the parties under the 
South Carolina law? No state regu!ating their rights has 
been cited, and it is conceded that none exists. The com- 
mon law must, therefore, be considered the law of that 
state. What is the common law on the subject matter of 
the rights of the parties here, in this case, under the facts 
disclosed by this record, and reported at the head of this 
opinion? Shall the common law, as we understand it in 
Georgia, be applied, or the common law as interpreted 
and adjudicated by the courts of South Carolina prevail ? 
In a liberal spirit of comity, without considering whether 
the adjudications there would harmonize with the views 
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of this court on what is the common law on the facts here 
made, we shall apply the construction of that law by the 
courts of our sister state to the facts here, and thus ascer- 
tain the common law prevailing in South Carolina and ap- 
ply it as the law of South Carolina, so as to give it full 
force, as there urderstood and ruled by its highest court, 
to determine the legal rights of the parties in this case. 
The common law in respect to the liability of the master 
to the servant, as ruled in South Carolina, is to be found 
in 1st McMullan, 385; 15 Rich., 201; 8th /d., 173, and the 
case of Gunter zs. The Graniteville Manufacturing Compa- 
ny, not yet reported, but a transcript of which, duly certi- 
fied and agreed as correct, is before us. 

That being the last adjudication of the law applicable 
in South Carolina, where this injury cccurred, is the rule 
of law governing the facts here, and eliciting out of those 
facts the rights of these parties. It is there decided that 
a recovery may be had if the injury “resulted from de- 
fective instruments or machinery with which the employé 
is furnished to do his work.”” And in that case the court 
further held that “the liability of the employer for defec- 
tive machinery does not depend on the fact that the de- 
fects are latent and unknown, but it depends on the ques- 
tion of proper care in selecting this machinery, and in 
keeping it in repair;” and in summing up and laying 
down the rule of law, the court further decides that, 
“the rule of law is the one adopted—a medium line 
which holds the employer responsible for that part of the 
work, which falls to him either personally or through his 
agent, z. ¢., the proper selection and superintendence both 
of his operatives and his machinery. He is a guarantor 
that all reasonable and proper care shall be exercised in 
the performance of these duties, and his liability should 
be Jimited toa failure to meet his obligations in this re- 
spect.” 

Squaring this case by this rule of law, the question is, 
was the plaintiff in error hurt by the charge of the court? 
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The fact on which the defendant in error relied for re- 
covery mainly, is that the officer of the company, John- 
son, whose duty it was to inspect the cars, its machinery, 
and especially the fixed ladder by which the top of the 
car was reached, neglected his duty, and that the latter 
was defective, and its defect caused the fall of the con- 
ductor and his injury from the train. The charge of the 
court was to the effect that if Johnson was a head officer 
of one department of the road—to-wit, that of inspecting 
cars and machinery to see that all was right before start- 
ing, and that this inspectior duty or office was devolved 
on a head officer as a branch of business distinct from 
that of conductor, and if the defect could not have been 
as easily discovered by the conductor—if he did not have 
as good opportunity of doing so, and his failure to dis- 
cover it was not his fault, if it was of a kind he could not 
have seen and ought not to have seen, and therefore used 
the defective ladder without fault himself, then he could 
recover ; if the truth was otherwise on any of these points 
of facts, then he could not recover. And further, even 
if the ladder were defective, and he was ignorant of the 
defect without fault, still if he could have avoided the 
injury by the use of ordinary diligence, then he could 
not recover. 

This charge of Judge Hillyer certainly does not ap- 
proach the rule laid down by the South Carolina court in 
the case of Gunter vs. The Graniteville Manufacturing 
Company in extent and compass against the employer, 
and the plaintiff in error, the employer here, has not been 
injured thereby, and therefore it cannot complain. For, 
under the rule laid down in that case, if this machinery 
was defective—and the ladder by which it is the servant’s 
duty to ascend the car is part of the machinery of the 
train—then, it being the duty of the employer to select 
and superintend it—he being a guarantor of its having 
been properly inspected and superintended—then the em. 
ployé could recover, if without fault himself. It is clear, 
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therefore, that if error was committed, it was not to the 
prejudice of the plaintiff in error, and he was not dam- 
aged by the charge or the refusal to charge. 

4. In all judicial proceedings in this state—in the mode 
of procedure to ascertain the rights of parties here—the 
settlement of controverted facts is for the jury; and un- 
der the rule laid down in the 49th Ga., p. 107, in the case 
of The Selma, Rome and Dalton Railroad Company vs. 
Lacy, the law of this State will be applied to its mode of 
procedure to arrive at the true facts. Under the charge 
of the court, the jury found the facts to be as contended 
for by the employé—the defendant in error, and the pre- 
siding judge having approved that finding, it must stand, 
for there is no abuse of discretion anywhere on his part. 

Judgment affirmed. 

Cited for plaintiff in error: 50 Ga., 251: 49 /b., 107; 15 
Ib. 349; 30 1b., 146; 62 Jb., 241 ; 64 Jb.,696; Story’s Confl. 
Laws (6th ed.) 307; Pierce on Railroads, p. 360; 15 Rich, 
201; Pierce on Railroads, p. 361, 365; 100 U.S. R., 214; 
Pierce, 371, 373; Wood Mas. and Svt. 766, 770, 784, 786, 
788, 800, 801, 802, 811, 821, 825, 693, 744; 46 Mo., 16; 2 
Am., 477: 20 Md., 212; 25 Jb, 462; Perry vs., Cent. R. 
R. Co., 66 Ga., 746. 

For defendant : Hutch. on Carriers, 143-4; 45 N. Y., 103 ; 
1 McMullan, S. C., R., 385; 15 Rich., 201; 8 Rich., 173; 
Gunter vs. Graniteville Man. Co., S. C. case not yet re- 
ported; 10 Peters, 18; 10 Otto, 226, 221-2, 213, 21S, 219; 
93 Ill, 302; 2 Thomp. on Neg., 981, 984; Cooley on 
Torts. 557, 561; 2S. L. R., 123; Wood on Mas. and Svt., 
687, 781; Add. on Torts., 603, note 1; Wharton on Neg., 
212, 232; 73 N. Y., 38; 8 All. 441; 53 N. Y., 549; 80N. Y., 
46; 29 Ark., 97; 110 Mass., 240; 46 Mo., 163, 59 /0., 
495; 55 Ill., 492; 53 Iowa, 595; 3 H. and C. 511; 16 Q. 
B., 332; Pierce on R. R., 379; 10 Gray, 274; 34 N. J. 
L., 151; 30 Ga., 146; 1 16.,195; 30 /6, 151; 48 Jb, 
569; 51 /0., 583, 644; 58/6, 107. 
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STAFFORD vs. HIGHTOWER. 


1. A judgment of the judge of the superior court granting or refus- 
ing an order for the removal of a cause to the circuit court of the 
United States may be brought to this court for review by bill of 
exceptions. 

. An application for removal of a cause to the United States court 
under the act of congress of 1875 need not show that the applicant 
was a non-resident at the time when the suit began; it is sufficient 
that he was a non-resident at the date of the application for remo- 
val. 

. It was sufficient for the application for removal to show that the 
plaintiff was a citizen of Alabama and the defendant of the south- 
ern district of Georgia. It was not necessary to show of which 
sub-division of the southern district he was a citizen. 

.) If this were necessary, an allegation that the defendant resided in 
a certain county of the southern district would be sufficient. The 
courts would take judicial cognizance in which sub-division that 
county was included. 

. Although an appeal may lie from an inferior to a superior court, 
yet if the former has jurisdiction to render a full and final judg- 
ment in the case, an application for removal to the United States 
court, under the act of congress of 1875, on the ground that the 
controversy was between citizens of different states, must be made 
at or before the first term of the inferior court at which a trial could 
have been had. 

(a.) A court of ordinary has jurisdiction to render a full and final 
judgment ona citation for final settlement by a guardian ; and after 
trial in such court, and appeal to the superior court, an application 
for removal to the circuit court of the United States under the act 
of 1875 came too late. 


Removal to United States Courts. Practice in Supreme 
Court. Pleadings. Courts. Before Judge STEWART, 
Pike Superior Court. October Term, 1881. 


Reported in the decision. 


JoHN I. HALL; J. A. HUNT; J. J. ROGERS, for plain- 
tiffin error. 
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J. F. REDDING; W. S. WHITAKER; W. R. TAYLOR, 
for defendant. 


JACKSON, Chief Justice. 


This was an application to remove a cause from the 
superior court of Pike county, under the act of congress 
of 1875. The case was pending on appeal from the court 
of ordinary where judgment had been had thereon, and 
from which judgment the appeal to the superior court 
was made. The court below granted the prayer for re- 
moval, and the defendant excepted. 

1. It is insisted that from the judgment of the court 
below granting the order to remove the cause no writ of 
error will lie to this court, for the reason that the act pro- 
vides that upon the filing of the proper petition and the 
offer of good and sufficient surety or bond “it shall be 
the duty of the state court to accept said petition and 
bond, and proceed no further in the suit against the peti- 
tioner for removal.” The idea is that, as the state court 
is to “ proceed no further in the suit,” it cannot sign and 
certify any bill of exceptions to this court, and hence 
there can be no writ of error and review of the judgment 
here. Whatever may be the rulings elsewhere, and there 
is authority to the effect claimed in other state courts and 
circuit courts of the United States, the question is not an 
open one with us, and until decided by the supreme court 
of the United States adversely to the ruling in this court, 
that ruling will be adhered to, and we shall review the 
action of the superior courts on questions of removal as 
on other questions of jurisdiction. 59 Ga., 17; 60 /0., 423. 

Whilst a recent decision of the supreme court of the 
United States may bear incidentally on this question, it 
does not determine it and is not inconsistent with the re- 
viewing power of this court. I allude to Kern vs. Huide- 
roper, decided at the October term, 1880. Central Law 
Journal, Vol. 13, No. 9, p. 169. 


v 68—27 





396 SUPREME COURT OF GEORGIA. 


Stafford vs. Hightower. 








2. Nor is the question hardly an open one with us that 
under the act of 1875 it is sufficient that the applicant 
in the petition allege that he is a citizen of another state 
at the time of the application for removal, and need not 
set out that he was such when the suit began. 60 Ga., 
423. 

In the view we shall present of another point in this 
-case, it is not necessary, however, to repeat our adherence 
to that ruling, or to question it here, as the case is made 
‘to turn on another point. It seems settled, nevertheless, 
‘by high authority that our decisions are generally approved 
-on the point. See Dillon on Removal of Causes, $72. 

3. It is enough that the application shows that the par- 
ties are respectively citizens of different states—the plain- 
tiff of Alabama and the defendant of Georgia, and resi- 
dent in the southern district of Georgia. It need not al- 
lege that the defendant is a resident of one of the two 
divisions of the southern district of Georgia and specify 
that one wherein he does reside, if it were, the act of 
congress dividing the district puts Pike county in the wes- 
tern division, and that would be enough, for this court 
would take judicial notice of that public act. 

4. We think, however, that the plaintiff is too late in 
making his application. The case had been tried in the 
court of ordinary, and the removal should nave been ap- 
plied for before or at the term at which such cause could 
be “first tried, and before the trial thereof.’’ Such are 
the words of the act, and such the construction put 
thereon. See Dillon on Removal, §64, and cases cited in 
the note on page 79. 

This case arose on a citation to the defendant to appear 
before the court of ordinary for final settlement of ac- 
counts under the Code, section 1839. In such a case, the 
powers of the court over the case are as complete as those 
of any other court in the state. The jurisdiction is con- 
current with that in equity over similar matters, over the 
very same matters. Section 1841 provides that “the 
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court shall proceed to examine all the returns and accounts 
of such guardian, to hear all evidence which may be pro- 
duced by either party, and to make a full, fair and final 
settlement between such guardian and his ward, making 
a full record of such finalsettlement.” The next section 
provides for continuances; and the next for such other 
proceedings as are usual “in said court.” 

Section 1844 provides for the delivery of property from 
guardian to the ward, or to the new guardian, and to issue 
execution for balance in money. 

Section 1845 provides that the court may attach for con- 
tempt and imprison the guardian to enforce the delivery 
of the property. Under these provisions the trial was 
had, and the case resulted in a judgment fixing the amount 
of the recovery ; and after all this, the appeal to the supe- 
rior court was made, and then, and not till then, was the 
petition for removal made. 

In a similar case, the principle covering the case here 
was ruled and applied by the supreme court of the Uni- 
ted States. 13th Otto, 606. Inthat case a trial had been 
had in the court of common pleas, which could have been 
appealed to the district court of that state, and it was 
held that the petition to remove should have been made 
before the first trial therein, that is, in the common pleas, 
could have been had. Thus it was ruled that where an 
appeal lay from an inferior court in that state to the dis- 
trict court of that state, Ohio, removal could be made to 
the United States circuit court, and must be made before 
the first trial in that inferior court. 

So here, on this matter, the court of ordinary is an infe- 
rior court to the superior court, to which an appeal lay, 
and before trial in that court, the court of ordinary, be- 
fore the first trial therein, this application should have 
been made. 

We think, then, that this case brought in the court of 
ordinary, is such a one as could be returned on a timely 
petition therefor, and could have been removed from that 
















































SUPREME COURT OF GEORGIA. 





398 





Lewis, executor, vs. Allen, administrator. 


court. If it could not have been removed from that court, 
it is hard to see how it could be on appeal from the supe- 
rior court. For it is carried up 7x foto; it does not lose 
its character; no additional pleadings are necessary ; and 
the only difference is that in the superior court the jury 
will pass on the facts under the supervision of the judge, 
unless it be agreed that the judge try the case without a 
jury, while in the court of ordinary the judge of that court 
passes necessarily on facts as well as law, no juries being 
summoned therein for any purpose. But just as full a 
trial is had and as complete and final adjudication can be 
had in the one as in the other; and it is as much a trial 
in a court having jurisdiction of subject matter and per- 
sons in the one as in the other. That such acase in such 
a court may be renewed, see Dillon on Rem., p. 53, note 
I, and cases cited; especially 18th Howard, 137, where a 
special statutory proceeding in the nature of a chancery 
remedy, was held to be removable, and a suit in the state 
court of Louisiana to annula will and to recall the decree 
by which it was admitted to probate. 2d Otto, 10. 

We think, however, that inasmuch as final judgment 
and execution could have been had on the trial in the 
court of ordinary, and as complete a trial on the merits 
was had therein as ceuld be had in any court, that the ap- 
plication to remove after this trial, no matter where the 
case then was pending, came too late, and on this ground 
the judgment is reversed. 

Judgment reversed. 


LEWIS, executor, vs. ALLEN, administrator. 


1. While a verdict should express the principal and interest found by 
it separately, yet where suit was brought on an open account, and 
the matters in controversy involved Confederate transactions, and 
an alleged settlement, set up by equitable plea, and the verdict was 
for a single sum less than the principal of the account, the pre- 
sumption is that no interest was found. 

. Where a guardian contracted a debt for the board of his wards, 
and a suit was brought against him therefore, upon his death pend- 

ing the suit, his executor could be made a party in his stead. 


Ny 
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(a.) If he was not a proper party, it should have been set up as a 
defence to a scire facias to make parties; after he had been for- 
mally made a party, the point could not be raised by demurrer to 
the action at a subsequent term of court. 

3. The verdict is supported by the evidence. 

. The returns of a guardian are only prima facize evidence for or 
against him. 


Guardian and Ward. Administrators and Executors. 
Parties. Judgments. Evidence. Verdict. Before Judge 
LAWSON. Jasper Superior Court. October Term, 1881. 


Reported in the decision. 


KEY & PRESTON; JACKSON & KING, for plaintiff in 
error. 


G. T. & C. L. BARTLETT, for defendant. 


CRAWFORD, Justice. 


B. T. Digby, being the guardian of W. W., Martha and 
Andrew J. Allen, was sued by Eliza Allen, their mother, 
for their board. Before the trial Digby died and James 
T. Lewis, his executor, was made a party defendant in 
his stead. Mrs. Allen, the plaintiff, also died, and W. W. 
Allen, her administrator, was made the party plaintiff. 

The defendant, Lewis, pleaded the general issue; that 
the suit was brought originally against his testator as 
guardian, and that his executor is not liable; that the 
said Digby had fully settled and paid over to the said W. 
W. Allen all the effects that ever came into his hands; 
that he had had a full settlement with him for the mat- 
ters of trust as guardian that were in his hands, and was 
therefore not indebted any thing. 

The plaintiff amended his declaration and alleged the 
sale under an order of court of sufficient of the corpus of 
the estate of the wards to pay the debt sued, but that the 
said Digby, though he sold the land, had failed to pay 


over the said money so due. 
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On the trial of the case the jury found a verdict for the 
sum of $426.08 in favor of the plaintiff. 

The verdict being for the said sum, the defendant moved 
to arrest the judgment upon the ground that the verdict 
should have been found for so much principal and so 
much interest, as required by law. The motion to arrest 
was overruled, and this decision is the first error assigned. 

1. That the law requires the principal and interest to 
be found separately is undoubted; but where the debt 
sued for is upon open account and for a larger amount 
than was found by the jury, and the matters in contro- 
versy in the suit involved Confederate transactions, and 
an alleged settlement under an equitable plea, the pre- 
sumption is that there was no interest included in the 
finding. 

2. The defendant also moved for a new trial upon sev- 
eral grounds, the first of which was that the court erred 
in holding that J. T. Lewis, the executor of Digby, the 
former guardian, was a proper party defendant to this suit, 
when he was not the successor of the said Digby as guar- 
dian of the said minors. 

This suit was brought by the original plaintiff against 
the deceased defendant to recover a debt due by him for 
the board of his wards, aud not for the purpose of recov- 
ering any specific property of the wards in his hands. 
That he was described as guardian did not make it a suit 
against the wards to recover of them this debt, but it was 
a mere descriptio persone of the defendant, and although 
so named, the suit was to recover of him personally a 
debt which he owed under an implied contract. The fact 
that the same might be a proper charge against the estate 
of his wards did not change his liability. But if this were 
not so, and the executor was not a proper party de- 
fendant to this suit, he should have made his defence to 
the sctre factas when he was called on to show cause why 
he should not be made a party. 

A scire facias is in the nature of a suit, an action to 
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which the defendant may plead, and to which it is incum- 
bent on him to plead before the judgment of the court is 
rendered. 1 Kelly, 292-3; 2 1b., 89; 45 Ga., gl. 

In this case the record shows that this executor acknowl- 
edged service of the sczre facias, first by his attorneys and 
ratified it afterward under his own signature, and two 
months thereafter was made a party defendant by the judg- 
ment of the court. This being so, it was too late at the 
trial term of the case, twelve months later, to seek by de- 
murrer to set the judgment on the sczve facias aside to 
prevent the progress of this suit. 45 Ga., 89. 

The second and third grounds of the motion for a new 
trial are disposed of by the ruling on the matter of the 
motion in arrest of the judgment. 

3,4. The remaining grounds of the motion involved 
Ist, the evidence justifying the verdict ; 2d, whether the 
verdict is against the principles of equity and justice; 
and, 3d, whether the court did not commit error in charg- 


ing the jury that if Digby, as guardian, received Confed- 
erate money, and there was no evidence before them that 
it was received by him at a time when men of prudence 
and good business judgment received it, that he should 
be held liable therefor as good money, when the same had 
been returned and allowed by the ordinary as Confederate 


money. 

An examination of the testimony shows that the ver- 
dict might have been maintained for a larger sum; but 
how it could have been reduced we do not see, except by 
ignoring the evidence of at least two of the witnesses for 
the plaintiff. In so far as the charge of the court goes to 
affect the finding, it is only necessary to say that the re- 
turns of a guardian are only prima facie evidence for or 
against him, and have never been held conclusive. 45 
Ga., 520; 59 /6., 213. 

Judgment affirmed, 
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ANSLEY, trustee, e¢ al. vs. PACE & COMPANY ef al, 


1, Where a trustee filed his petition for leave to sell certain realty of 
the trust estate, alleging that certain debts (stating them in detail) 
were due, and there was no means of paying them except by sell- 
ing this realty, and thereupon obtained a verdict and decree for 
such sale, in a subsequent proceeding to require him to sell, he was 
not competent as a witness to prove that the statements in his peti- 
tion were untrue, and that the debts were not really those of the 
trust estate, 

2. Where no authority is given by the deed creating a trust estate, or 
by the voluntary consent of all the beneficiaries, any part of the 
corpus may be sold by virtue of an order of the court of chancery 
upon regular application to the same, and this may be done at 
chambers in vacation. Nor does the fact that there is a remainder 
interest alter the power of the chancellor to order a sale. 

(a.) Where power to sell has been granted to a trustee, and he fails or 
refuses to exercise it, upon proper case made the chancellor may 


order him to sell. 

(6.) The birth of 4 child who might have an interest in a trust estate, 
after an order allowing a sale of the corpus, would not invalidate it. 
So far as its interest could be represented, the trustee was its rep- 


resentative. 


Witness. Evidence. Trusts. Practice in Superior 
Court. Before Judge STEWART. Newton Superior 
Court. September Term, 1881. 


The following, in connection with the decision, suffi- 
ciently reports this case: 

The present bill was filed by creditors to enforce a sale 
by Ansley, trustee, of certain property under leave form- 
erly obtained by the said trustee for the sale of the trust 
property, and appropriation of the proceeds to the satis- 
faction of debts of the trust estate. The beneficiaries 
under the deed creating the trust estate were S. A. Ans- 
ley, wife of the trustee, during her natural life, with re- 
mainder to her children living at her death. The deed 
provided that in case there were no children to take in 
remainder, the property should revert to the donor, the 
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adopted father of said S. A. Ansley. The case was sub- 
mitted to the judge, without a jury. He decided that 
the trustee should sell the property and apply the pro- 
ceeds to the payment of the creditors in accordance with 
the previous decree; the defendant excepted. 


EMMETT WOMACK, for plaintiff in error. 
CLARK & PACE, for defendants. 


CRAWFORD, Justice. 


At the September term, 1876, of the superior court of 
Newton county, D. H. Ansley, as trustee for his wife and 
children, presented a petition to the court, alleging that 
the trust estate was indebted to certain named creditors 
for necessaries furnished for the support of the cestuz que 
trusts, and having no means except eight hundred and 
fourteen acres of land wherewith to pay the same, prayed 
an order for the sale of so much thereof as might be nec- 
essary to pay the said debts. Other matters touching the 
said trust estate were included in, said petition, but noth- 
ing material to the questions in issue here. To this peti- 
tion Mrs. S. A. Ansley was a party, she being one of the 
cestut que trusts, and expressed her consent to said sale in 
writing. A guardian ad litem was appointed for the 
minor children, who accepted the trust, and with full 
knowledge of all the facts, consented and agreed to the 
said sale, and asked that the prayer of the trustee be 
granted. In addition to these parties, the heirs of the 
original grantor in the deed, who ina remote contingency 
might inherit this land in remainder, were also made par- 
ties, and assented and prayed that the sale might be al- 
lowed. ; 

To this petition, and as a part of the proceedings 
thereof, was added a list of the creditors, with the amounts 
due to each for the necessaries so furnished for the sup- 
port of the said cestuz gue trusts, and for whose benefit the 
sale was to be made. 
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At the adjourned term in December, 1876, the judge 
of the court, upon the reading of the petition, ordered a 
jury to come, to whom the facts were submitted, and 
who, upon hearing the same, returned a verdict finding 
that the debts set forth were due from the trust estate, 
and that leave be granted to the said trustee to sell a 
sufficient portion of the land to pay off and discharge the 
debts; whereupon the chancellor ordered and decreed 
that the trustee do sell such portion of the land, not ex- 
ceeding three hundred acres, as might be sufficient to pay 
the said debts. 

The foregoing decree having been obtained in 1876, 
and the said trustee having failed to comply with the 
same, this bill was filed to enforce its execution. The 
defendants, by their answer, admitted all the facts charged 
in the bill, except that the debts set forth in the original 
bill or petition were contracted for the benefit of the trust 
estate; this they denied; and they further set up the fact 
that another child had been born to Mrs. S. A. Ansley 
since the rendition of the decree. 

The parties submitted the cause to the chancellor both 
on the law and facts, who found for the complainants, 
and decreed that the said trustee proceed to sell the land 
as directed by the decree of 1876, and that he pay over 
the proceeds to the creditors. 

To this finding and decree the defendants excepted, 
making two assignments of error: 

(1.) That the court rejected Ansley as a witness to 
prove that the debts set out in the petition filed by him 
for the order to sell this land were not the debts of the 
trust estate, but were his individual debts. 

(2.) That the decree was unauthorized and illegal. 

1. Upon the first ground of error our opinion is, that 
the ruling of the court was right in refusing to allow the 
testimony of Ansley to be introduced to contradict his 
solemn admissions 7” judicio, which were of record, and 
the foundation of the proceedings upon which he had 
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come into court, prayed for and obtained a judgment and 
decree for the benefit of parties whose interest he then 
represented, but to whose injury he now offered to testify. 
The record of that case, that is, the petition setting forth 
the fact that these debts were due from the trust estate 
that they had been made for the support of the cestuz que 
trusts, the verdict of the jury finding the same facts, and 
the decree of the chancellor founded upon the verdict, 
had been put in evidence and were before the judge, when 
the petitioner, Ansley, was offered to swear away the 
truthfulness of his petition, the verdict of the jury 
thereon, and the decree of the chancellor in pursuance 
thereof. Even if this testimony should not fall strictly 
under the head of solemn admissions 2” judiczo, yet it can 
hardly be supposed that had it been admitted the finding 
of the judge would have been affected by it, as against 
the record evidence submitted by the complainants, and 
especially when he regarded it so wholly illegal as to ex- 
clude it from his consideration. 

The witness was properly rejected. 

2. As to the second ground of error, it is urged that 
the original decree was void, even if it is admitted that 
the debts were due from the trust estate, because the 
chancellor had no power to order a sale of any part 
of the corpus of the estate, when there were remain- 
dermen. And that the birth of a child since that decree 
was rendered, who was not 2” esse at that time, and who 
by possibility might become the sole heir of the remainder 
interest, not being a party to that proceeding, can not 
have its rights divested thereby. On these grounds it is 
claimed that the decree in this case is illegal. By section 
2327 of the Code, provision is made where no authority 
is given by the deed creating the trust estate, or by the 
voluntary consent of all the beneficiaries to sell any part 
of the corpus of the estate, that the same may be done 
by virtue of an order of the court of chancery upon reg- 
ular application to the same, and this may be done at 
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chambers in vacation. Indeed this power was exercised 
by our courts of chancery long before the passage of the 
act of 1853-4 authorizing it. Not only so, but the power 
of sale was exercised in cases where there were remainder 
interests, upon a proper showing made. This power of 
sale must be lodged somewhere, when cases arise making 
it absolutely necessary to preserve itself, or to prevent 
the want and suffering of the cestut que trusts, or similar 
unforeseen emergencies. The security and protection at 
last of the beneficiaries must rest in the fidelity of the 
chancellors, who should seek to give effect in letter and 
spirit as far as possible to the purposes and objects sought 
by the creator of the trust. See Code, §2336, and from 
§4221 to $4224, inclusive. 

In so far as the rights of the after-born child are con- 
cerned, the question was ruled in the case of Dean, execu- 
tor, vs. The Central Cotton Press Company, February term, 
1880. 

Judgment affirmed. 


LANGSTON ws. ROBY ef ad. 


. One judgment may be set off against another, on motion, whether 

’ in the hands of an original party or of an assignee. It does not mat- 
ter that one may be founded on an action ex de/icto and the other 
an action ¢x contractu, nor that one may be junior to the other. 
Code, §3467. 

. While parties cannot settle a judgment so as to avoid the lien of 
the plaintiff's attorney for his fee, yet the right of setting off one 
judgment against another is conferred by express statute, and may 
be exercised although the practical result may be an extinguishment 
of such judgment in whole or in part, and thereby the attorney 
may lose the power of enforcing it for his fee. 


Judgments. Attorney and Client. Set-Off. Before 
Judge LAWsoNn. Jasper Superior Court. October Term, 
1881. 
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Langston vs. Roby e# al, 


At the April term, 1878, of Jasper superior court, 
Henry Roby-recovered a judgment on an action of tres- 
pass for damages against David M. Langston, which suit 
was instituted by C. W. Jordan, Esq, as attorney, forthe 
sum of $50.00, principal. Onthe 2d day of July, 1878, 
David M. Langston recovered a judgment on an account 
due previous to April, 1578, in the county court of Jasper 
county, against Henry Roby, for the sum of $48.25 prin- 
cipal. 

At the October term, 1878, Langston moved the court 
that the said judgment of Roby vs. Langston and that 
of Langston vs. Roby be set off the one against the other, 
alleging the insolvency of Roby. On motion, C. W. Jor- 
dan, the attorney of record of Roby, was made a party. 
Messrs. Key & Preston, who alleged that they were attor- 
neys, employed by said Roby to assist said Jordan to 
prosecute the suit, were also made parties, and the motion 
proceeded to trial. 

The following evidence was introduced: A judgment 
in favor of D. M. Langston vs. Henry Roby, dated July 
2d, 1878, for $48.25 principal ; interest from October Ist, 
1876; costs, $3.00. 

The judgment of Roby vs. Langston, for $50.00 princi- 
pal; interest from April 22d, 1878, and costs; rendered 
April 23d, 1878. 

Proof of Roby’s insolvency was made by Langston. 

C. W. Jordan testified : He and Key & Preston were the 
attorneys who reduced to judgment the claim of Roby vs. 
Langston. The suit was originally for $200.00. Witness 
filed the writ, and before suit commenced agreed with 
Roby to take half the recovery as his fee. The case was 
tried twice in the county court and appealed, when the ver 
dict and judgment for $50.00 were rendered. Roby then 
said that witness and Key & Preston could take the re- 
covery as their fee, and that the entire judgment was not 
enough to pay them. Witness claims one-half the recovery 


for his fee. 
John C. Key testified: Key & Preston were original coun- 
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sel, with C. W. Jordan, in suit of Roby vs. Langston. Their 
agreed fee was $20.00 for obtaining the judgment, and 
they claim as their property that amount of the judgment. 
After the judgment was obtained, plaintiff, Roby, stated 
to witness that the judgment was nct more than enough 
to pay his lawyers, and that they might take the whole 
of it. Key & Preston now claim $20.00 of the judgment 
as their fee. 

On the trial of said motion, the jury, under the charge 
of the court, returned a verdict crediting as a set-off on 
Roby’s fi. fa., $5.00. Langston moved for a new trial. 
Among the grounds of the motion were the following : 

(1.) Because the verdict is contrary to law and evidence 
and without sufficient evidence to support it. 

(2.) Because the court erred in holding and ruling that 
Langston was not entitled to have the judgment in his 
favor vs. Roby, set off against that of Roby, except as 
to the residue, if any after paying to C. W. Jordan the 
sum of $25.00, and to Key & Preston the sum of $20.00, 
out of the amount due upon the 7. fa. and judgment 
of Roby ws. Langston. 

The motion was overruled, and Langston excepted. 


G. T. & C. L. BARTLETT; B. WHITFIELD, for plaintiff 
in error. 


Key & PRESTON; C. W. JORDAN; JACKSON & KING, 
for the defendant. 


JACKSON, Chief Justice. 


The question made in this case is, can a judgment juni- 
or by three months to another be set off against the 
other so as to extinguish counsel fees, or a lien for counsel 
fees upon the senior judgment, the senior judgment being 
rendered in a suit for tort, and the junior judgment on a 
cause of action arising ex contractu ? 

The judgment ex contractu could be set off to that ex 
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delicto between the parties themselves, beyond all doubt ; 
because the statute does not make the character of the 

judgment a condition to the right of set-off. The statute 

is, ‘one judgment may be set off against another, on mo- 

tion, whether in the hands of an original party or of an as- 

signee.” So, if the two judgments be for money, it makes 

no difference what may have been the character of the 

right of action on which either was rendered. Nor be- 

tween those parties would it matter which was senior or 

junior; for the statute is broad, and without reference to. 
date, allows the one, on mere motion, to be set off against 
the other. Evenif transferred, and the original parties be 
no longer at issue, but an assignee be pressing either, still, 
on motion, the set-off will be allowed; for the statute is 
explicit that it may be done, “ whether in the hands of an 
original party or an assignee.” 

If, therefore, in this case, the counsel claimed that there 
could be no set-off because they: were assignees of the 
judgment against which the other was to be set off, the 
statute would meet them in its explicit declaration that 
the assignment made no difference. As assignees they 
stand on no higher ground than if they had been the ori- 
ginal plaintiffs, and it had been moved to set off a judg- 
ment against themselves. 

So that they invoke their lien for fees upon the judgment 
which they obtained as counsel, and say that this lien at- 
tached to the judgment under section 1989 of the Code, 
and, therefore, the junior judgment could not be set off 
as to them. 

By the statute of February, 1873, codified in that sec- 
tion, upon a moneyed judgment or decree, the lien is on 
that judgment or decree ; upon a judgment or decree for 
property, it is on the property recovered. We deal in this 
case with judgments for money ; and the statute enacts in 
respect to them that “they (the attorneys) shall have a 
lien superior to all liens but tax liens, and no person shall 

be at liberty to satisfy said suit, judgment or decree, until 
the lien or claim of the attorney for his fees is fully satis- 
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fied ; and attorneys at law shall have the same right and 
power over said suits, judgments and decrees, to enforce 
their liens, as their clients had or may have for the 
amount due thereon to them.” 

This is a lien on the judgment. Whatever the judg- 
ment is worth to that it attaches. Whatever the judg- 
ment covers, that the accompanying lien covers also. It 
extends to nothing over which the lien of the judgment 
does not extend, and the lien of the judgment does not 
extend over a judgment which the defendant to the first 
judgment holds against the plaintiff thereto. The two 
judgments are of equal dignity. The one extinguishes 
the other to the extent that its nominal value goes. To 
that extent it satisfies it by operation of law, and a mo- 
tion in court applies that extinguishment or satisfaction to 
it. No person can do it as against the lien of these fees ; 
but the law can, and the court, on motion, can and does, 
by applying the law to the case. The defendant cannot 
satisfy it, by compromising or paying it or buying it; but 
if he has a legal defence to it, other than his act of pay- 
ing, or compromising, or purchasing it,he may set up 
such defences. The attorneys “have the same right and 
power” over the judgment, “ to enforce their liens as 
their clients had or may have,” no more no less. In the 
hands of their clients the judgment was subject to the 
defence of the set-off of another judgment, older or 
younger, founded on contract or tort. In the hands of 
the attorneys it is subject to the same defences. The 
defendant in execution may not satisfy it so as to defeat 
this lien by any arrangement with the plaintiff, but he 
may dona fide defend against the attorneys just as fully 
as against their clients, the original plaintiffs. 

Suppose the judgment proposed to be set off were the 
senior, how unjust would it be to make the owner of that 
judgment pay one junior to it, when he held his own for 
a larger amount, and could not make a cent out of it ex- 
cept by setting it off against an insolvent, as is the case 
here—the other party being insolvent! It would be to 
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make him pay his adversary’s lawyers. What difference 
does it make if his judgment be junior? The statute 
makes none. If the junior judgment in such a case had 
been obtained by collusion with the other party to carry 
out a settlement in order to defeat the lien of the attor- 
neys, then, indeed, there might be a difference, and neith- 
er law nor equity would tolerate the fraudulent collusion 
to defeat the lien. If the fraud be perpetrated by a judg- 
ment, it makes no difference; for fraud vitiates all 
contracts, and creditors or dona fide purchasers may attack 
a judgment for fraud or collusion wherever it interferes 
with their rights, either at law or in equity. Code, §$3596, 
2751. 

But there is no pretence here of any collusion between 
these parties to defeat the attorneys. On thecontrary, it 
looks more like an effort to enable the attorneys of an in- 
solvent client to make their fees out of his solvent adver- 
sary ; and the client, so far as appears in the record, is quite 
willing that it be done. 

Justice, therefore, accords with our view of strict law, 
and the judgment must be reversed on the ground that 
the court erred in not allowing the set-off of the one judg- 
ment against the other. 

Judgment reversed. 


Cited for plaintiff in error : Code, §§$3467, 3597; 49 Ga., 
254° 6 Jb., 515; 2 /b., 155; 1 A. K. March., 510; 3 Paige, 
365 ; 1 Binney, 429; 32 Ga., 302; 27 1b., 432; 48 10., 431; 
5 1b., 361; 9 1b., 397. : 

For defendant: Code, §§2902, 3467 ; 41 Ga., 260; Code, 
§1989 ; 36 Ga., 629; 39 /b.,310; 50 /b., 599; 41 Lb., 320, 
691; 45 Lb., 169; 48 Jb., 431; 51 1b., 94; 46 1b., 424, 434. 

v 68—28 
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THE SUMMERVILLE MACADAMIZED GRADED OR PLANK 
ROAD COMPANY vs. BAKER. 


. Where a plank road company, which had the exclusive right to a 
strip of land over which its road ran, subsequently became a tenant 
in common with an individual in a lot of which the strip had for- 
merly been a part, and, upon an agreed division of the lot held in 
common, a deed from the individual to the company provided for 
a dividing line to run from the road to another specified point, such 
line would begin at the edge of the road, not at its center. 

(a.) It was immaterial whether the right of possession by the corpo- 
ration was absolute and for all purposes, or for road purposes only ; 
on the deed above stated, the maker could not eject the corporation 
from land never held in common. 

. It being desirable to.stop further litigation, a new trial is ordered 
unless the plaintiff will disclaim any right to the rozd-bed of the 
company ; in that case the judgment will be affirmed. 


Ejectment. Title. Deeds. Charge of Court. New 
Trial. ‘Easements. Tenants in Common. Before Judge 


SNEAD. Richmond Superior Court. October Term, 1881. 


On the 28th of September, 1880, Baker sued the Plank 
Road Co. for a lot of land, with mesne profits from March, 
1880, containing an acre, more or less, bounded north by 
the plank road, and a lot of land owned by the Augusta 
& Summerville Railroad Company, having a front on 
said road and lot of 190 feet, more or less; bounded on 
the east by Baker’s land; south by land of Hickman, 
known as Perkins’ lot, and running along it 100 feet more 
or less; and west by land of plank road, whereon a new 
toll-gate and house have been placed by said company, 
and to which Baker claimed title. The abstract of title 
set out a deed of partition between Baker and the Plank 
Road Company, dated July 18th, 1862, recorded April zd, 
1880, which conveys to plaintiff, “all that part of the said 
Guidron lot lying south of the Summerville plank road, 
and east of the basin formed at the mouth of the large 
gully thereon; the dividing line to be run south from 
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said road to the Perkins’ lot, and fenced by the said 
Alfred Baker.” 

Defendant pleaded not guilty, the statute of limita- 
tions, and an equitable plea of estoppel by Baker’s act in 
putting up a line fence in 1862, which has been so consid- 
ered ever since by the Plank Road Company. 

The testimony showed the following facts: 

The state granted to George Walton 250 acres of land 
April 7th, 1783. This was laid out into the village of 
Summerville by Lemuel Wales shortly thereafter. Lots. 
one and two on this plat each contained eleven acres. Num- 
ber one was owned by the estate of Martin, and number two: 
is the “Guidron” lot, which on May 12th, 1851, was con-- 
veyed to George W. Williams and Alexander Martin, joint-. 
ly. April, 1852, Williams conveyed his one-half to Pember-. 
ton. The plank road was incorporated by Richmond in- 
ferior court in perpetuity, April 4th, 1853, under act of 
February 23d, 1850. This road was built from Augusta 
to the United States Arsenal in Summerville. 

As the plank road ascends the Sand Hill, on which the 
village is situated, it crosses diagonally lots one and two. 
On the 19th of February, 1862, Pemberton sold his half 
interest to Alfred Baker. On the 16th of July, 1862, four 
deeds were executed, viz: From Alexander Martin, ex- 
ecutor of Angus Martin, to the defendant for a right of 
way over that part of the land belonging to the estate of 
said deceased heretofore taken by said company, and now 
forming a portion of their road-bed. 

A deed from Alexander Martin to the defendant in 
consideration of certain things done by defendant pursu- 
ant to an agreement made in 1855, conveying all his right 
in the Guidron lot, being an undivided moiety with Alfred 
Baker. 

A deed recorded May 22d, 1863, from Baker to the 
Plank Road Company, reciting the joint ownership in the 
Guidron lot, and a partition of the same by agreement ; 
conveys Baker’s half interest to the defendant in that 
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part of the said Guidron lot which is bounded north by 
a lot owned by the estate of Angus Martin, deceased, 
south by a lot held in trust for Mrs. Jabez C. Perkins, 
east by a line fence to be run south from the Summer- 
ville plank road to the said Perkins lot at a point opposite 
ithe basin, formed at the mouth of the large gully thereon, 
and west by Telfair street. 

There was conflicting evidence as to where the line ran 
which divided the two portions of the lot—whether along 
the line of an old fence or along a line marked out by a 
surveyor. 

The jury found for the plaintiff. Defendant moved for 
a new trial, one ground of alleged error, being as follows: 

(1.) Because the court charged as follows: 

“Now, gentlemen, this is a very simple question for you 
to determine. It is simply a question of title as to the 
acre of land called the Guidron lot, and I am asked to 
construe a part of thisdeed. It isinthese words: (Deed 
from Plank Road Company to Alfred Baker, on which he 
relies for recovery,) ‘That lot lying south of the Summer- 
ville plank road and east of the basin formed at the 
mouth of the large gully thereon, the dividing line to run 
south from said road to said Perkins’ lot, and fenced by 
said Alfred Baker.’ 

“I charge you that this expression here ‘to run south 
from said road’ means that where land is bounded by a 
road, the title goes to the centre of the road; so where 
this line was to run south from the road, it was south from 
the centre of the road—south from the center of the road 
and east to the basin formed at the mouth of the large 
gully thereon,” etc. 

The motion was overruled, and defendant excepted. 


FRANK H. MILLER, for plaintiff in error. 


Jas. S. & E. B. HooK; FOSTER & LAMAR, for defend- 
ant. 
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JACKSON, Chief Justice. 


In this record one clear error of law appears. The case 
is an action of ejectment brought to recover a parcel of 
land in the possession of defendant. Plaintiff and de- 
fendant were tenants in common of the same parcel of 
land, and it was partitioned between them many years 
ago, the parties conveying to each other the several 
halves thereof. A short time ago the defendant entered 
on an unenclosed strip within the line claimed by it, 
but also within the line claimed by the plaintiff; so 
that the issue was, what is the true line agreed upon 
when the lot was divided? The jury found for the 
plaintiff, and defendant being denied a new trial excepted, 
and assigns error on all the grounds of the motion. One 
of these grounds is that the court erred in charging the 
jury that the plaintiff's line between the two halves of the 
lot began at the center of defendant’s way acquired for 
its road-track, and not from the southern edge of that 
way, and that the verdict establishes the line from the 
center and not fromthe southern extremity or edge of 
the way of fifty feet width. 

The action of ejectment is brought to recover the pos. 
session of the land. The effect of the ruling and of the 
verdict therefore is to put the plaintiff in possession of 
land, up to the center of defendant’s strip of fifty feet. 
Defendant was in peaceable possession of this, its road- 
bed, many years before it became a tenant in common 
with plaintiff of the tract which was partitioned between 
them, and the dividing line of which tract was in dispute, 
This lot was bought by the parties, while the defendant 
alone owned its road-bed of fifty feet. No part of this 
fifty feet ever was partitioned between them, because no 
part of it was ever owned by them in common, so as to 
subject it to the remedy and writ of partition or to the 
agreement to partition it. But the effect of the charge 
and of the verdict is to throw into the part belonging to 
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the plaintiff some of the road-bed which never belonged 
to the two parties in common, and therefore never could 
have been divided. 

Such ruling is error; and the verdict, in so far as it ex- 
tends plaintiff's right in any line surveyed over the south- 
ern edge of defendant’s road-bed of fifty feet, and en- 
croaches thereon one inch, is contrary to law, and must be 
set aside. 

It is immaterial whether the fee be in the company 
to this road-bed—the absolute property forever and 
for all purposes—or not. If it be but the right to 
enjoy the possession and the exclusive possession of this 
road-bed, no other person can dispossess the company as 
long as its possession continues for the use of the road- 
bed in accordance with its charter and title; and no ac- 
tion of ejectment can turn it out and put another in any 
part of that road-bed. The case is too plain for argument, 
too clear for question. It became so much so in the ar- 
gument before this court that counsel for plaintiff dis- 
claimed that such was the claim of their client or the ef- 
fect of the verdict. 

2. Inasmuch, however, as both parties seem agreed that 
further controversy would cease if the line found by the 
jury be established as the true dividing line as to the 
direction in which it ran, to divide the track but not to 
encroach on the road-bed, and as it is desirable in 
view of public policy, perhaps in saving the expense of 
another long trial as well as in terminating litigation as 
soon as possible, we forbear to go further in the case than 
to decide this point. Wereverse the judgment on this 
ground, and direct that a new trial be granted, unless the 
plaintiff shall disclaim all right under the verdict to en- 
croach on the road-bed of fifty feet, but agree to start the 
dividing line from the southern edge of the road-bed and 
run thence south to the other terminus at the mouth of 
the gully. 

Judgment reversed on terms. 
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. One party toa suit may invoke allegations made in the pleadings of 


the other to his benefit, and dispense with other proof thereof than 
the averment of his adversary. 


. If one who holds land has some mental weakness, and another 


claims the land, and fraudulently uses that weakness as a means of 
coercing the will of the owner so as to induce him to make a deed 
to a portion thereof, such grantor may have his conveyance set 
aside. 


. If one dona fide claims land held by another, though the title of the 


claimant may be imperfect, he may make a valid compromise with 
the holder and receive a deed to a portion of the land, even though 
the holder had no other motive for making the conveyance than the 
belief that under the Scriptures a man ought to give up his property 
rather than goto law. It is not inequitable to invoke the belief of 
one’s adversary in biblical teachings in order to effect a settlement, 
provided no deceitful means, or artful practices, or fraudulent - 
resentations, or concealments, be used. 


. While it is the duty of an agent to keep his principal informed con- 


cerning the business involved in his agency, there is no duty requir- 
ing the principal to communicate his business to his agent, unless 
he desires to do so. 


. Though generally one party to a transaction cannot testify to mat- 


ters which occurred between him and the other party since deceased, 
yet he is competent to rebut testimony concerning transactions or 
conversations testified to by living witnesses introduced by the op- 


posing party. 


(a.) The certificate of the presiding judge as tothe grounds of a mo- 


6. 
(a.) When the ends of justice require it, the presiding judge may re- 


tion for new trial is conclusive. Although a stenographer may have 
taken down the testimony, and the brief of evidence may have been 
approved by the judge, yet statements therein of objections made 
by counsel and rulings of the court will not overcome or vary the 
certificate of the judge to the grounds of the motion for new trial. 
The case was fairly submitted by the charge of the court. 


call the jury and re-charge them ; nor will it work a new trial if he 
reads to them their oath as jurors. 


. The verdict is sustained by the evidence. 


Pleadings. Evidence. Equity. Fraud. Title. Prin- 
cipal and Agent. Contracts. Witness. Practice in Su- 
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perior Court. Jury. Before Judge HILLYER. Fulton 
Superior Court. April Term, 1881. 


Joseph Wood ¢é¢ al, as heirs of Elias Wood, deceased, 
filed their bill vs. John Isom, Hulsey & Tigner, Jno. R. 
Wallace, Benj. Williams, A. J. Atkinson and S. L. Mosely. 
The bill, as amended, alleged that Elias Wood, during 
the year 1847, became possessed of a tract of land, lot 
number 250, in the 17th district of Fulton county, con- 
taining 202 1-2 acres. That he bought said land from D. 
J. Connelly, paying a full price therefor and taking a fee 
simple warranty deed thereto. That he went into posses- 
sion at once and continued in peaceable possession until 
April, 1870. That about April, 1870, when said Elias, 
being about sixty years of age, had become greatly enfee- 
bled and diseased, so as to be totally unfitted for business, 
and especially to transact business with shrewd, sharp men 
anxious to deceive him, and when he had become thor- 
oughly superstitious, giving his entire mind to religion, 
and surrendering all interest in earthly matters, (he having 
always been unable to either read or write, and utterly 
averse to any form of litigation), he was approached by 
John Isom and W. A. Tigner. Complainants aver that 
previous to this time said Isom had purchased, or pretend- 
ed to have purchased, aclaim of some nature to the pro- 
perty above mentioned, though complainants are unable 
to state what it may be, but they do say that it is worth- 
less. That said Isom, knowing the invalidity of his claim, 
but wishing to defraud and cheat said Elias, came to At- 
lanta and employed as his assistants Hulsey & Tigner, 
attorneys at law. That said Tigner was also a minister 
of the gospel, and because of the peculiar dirposition of 
the mind of said Elias, well fitted for his part in the fraud 
about to be perpetrated. That by means of threatened 
suits, or bills, of so called religious warnings, of repeated 
visits, remonstrances and entreaties, the above named con- 
federates so wrought on the weak and darkened mind of 
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said Elias that they induced or forced him to convey to 
said Isom all of said tract, except fifty acres in the south- 
east corner thereof. That said conveyance was wholly 
without consideration, and was the result of gross im- 
position and deceptions practiced on said Elias by 
said Isom, Hulsey & Tigner, and of the fanatical state 
of said Elias’ mind. That afterwards the land so ob- 
tained was divided between Isom, Hulsey & Tigner, 
Isom taking 52 2-3 acres, and Hulsey & Tigner 100 
acres. That Isom, in January, 1872, conveyed his- 
part to John R. Wallace. That Wallace conveyed to S. 
L. Mosely in 1875, and Mosely conveyed to Atkinson, 
who now holds the land under bond for title from Mosely. 
That Hulsey & Tigner conveyed their share to Benj. 
Williams, on December !oth, 1873, who is now in posses- 
sion of the same. That all of said parties had notice of 
the fraud and wrong done, etc. That said Elias lingered 
in great pain of body and mind until the year , when 
he died, leaving complainants as his sole heirs, and leav- 
ing no will. That on March toth, 1874, complainants 
brought actions of ejectment vs. said Williams and one 
Crawford Munroe for said lands in Fulton superior court, 
and that said suits are still pending. The bill further 
charges the various defendants with rents and profits of 
the land from the time it came into their possession to 
the termination of this cause. 

The prayers are: That the conveyance from Elias Wood 
to Isom be decreed to be null and be set aside, and that 
it be brought into court and cancelled. That all the other 
conveyances mentioned be set aside, and title be decreed to 
be in complainants. That defendants be compelled to ac- 
count for rents and profits. That in the event there can 
be no recovery from Benj. Williams a money decree be 
had against Hulsey & Tigner. That deed from Wood to 
Isom be produced and delivered up. That ejectment 
suits be stayed and general relief be given. 

Exhibited to the bill was adeed from Elias Wood to 
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John Isom, dated April 23d, 1870; consideration expressed 
as being $800.00, conveying land in dispute. 

The following answers were filed : 

W. A. Tigner answered, in brief, as follows: Denies 
that he wasa minister at the time of the conveyance to 
Isom. Says he never saw Elias Wood before the day he 
and his sons came to respondent’s office to settle litiga- 
tion about land in controversy. Prior to that time 
John Isom had placed his claim in the hands of. Hulsey 
& Tigner for suit, and suit had been commenced by 
them vs. Wood. Isom told Hulsey & Tigner that he 
had made a proposition of settlement to Wood, and in- 
structed them to accept it if Wood desired to accede to 
it, and to settle with Wood. Denies that he gave Wood 
any religious warnings or remonstrances to induce the 
trade. The old man and all his boys but one came to 
the office and announced that he had come to accept 
Isom’s proposition. Hulsey & Tigner had no agency in 
bringing him there; he came with his sons, and if he was 
under any spell or religious influence, or any undue influ- 
ence from any source, his sons ought to have known it 
and communicated it to Hulsey & Tigner; but nothing 
was said about it to them, and they, present and taking 
part in the transaction, seemed to think and acted as if 
they thought the old gentieman was doing right. Hul- 
sey & Tigner did not make the offer of compromise; they 
simply acted as directed by Isom to accept for him the 
trade proposed by him ; they had nothing to do, and gave 
no advice about the matter. It is respo.dent’s recollec- 
tion that old man Wood stated there before the trade was 
made, that Connelly did not have title to the land, but 
that he had repaid what he paid to Connelly, by the use 
of it. After the trade, the old man rented the place from 
Isom and held it as his tenant the balance of the year. 
Hulsey & Tigner further agreed with the old man and 
the boys to try to get Isom to sell the land to the old 
man, which they did try to do. The old man and the 
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boys left the office perfectly satisfied, so far as we knew 
or could judge, and there was not the slightest evidence 
of dissatisfaction on their part. Hulsey & Tigner took 
only one third as a fee, and bought one third from Isom 
afterwards. Denies all notice and all charge of fraud. 
Respondent did not hear of any dissatisfaction about the 
matter until long after the trade, when he learned that 
some of the boys said they were going to sue for the land as 
soon as the old man died. This was long after Hulsey & 
Tigner had bought of Isom. Hulsey & Tigner sold their 
part of the land to Williams and had to take $500.00 less 
than it was worth on account of the talk of the Wood 
boys at and about that time about suing for the land. 
Bill charges too much for rent, etc. 

Jno. R. Wallace answered in brief as follows: Knows 
nothing as to how Elias Wood went into possession of 
the land. Denies that said Elias was greatly enfeebled 
and incapacitated for business, giving his entire mind to 
religion, but on the contrary respondent says said Wood 
was capable of managing his property with care, skill and 
ability up to the time of his death. Respondent bcught 
fifty acres of land in dispute from Isom, and paid dol- 
lars for it. Respondent bought in good faith, and denies 
all notice. Believed Isom had a perfect title, and he never. 
heard even a rumor to the contrary till long after the pur- 
chase and payment for the same. 

Benj. Williams answered, in brief, as follows: Denies 
that Wood was imbecile. Admits purchase from Hulsey 
& Tigner. Denies any and all notice of any fraud, etc.. 
When respondent bought Elias Wood was in life. Said 
Wood knew respondent was negotiating for the land, 
and he never gave respondent notice that title was not 
good in said Hulsey & Tigner. 

W. H. Hulsey’s answer was substantially the. same as 
that of W. A. Tigner. 

S. L. Mosely’s answer admits his purchase of fifty acres. 
from Wallace in 1875. Denies any notice. 
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Evidence was introduced in support of the pleadings 
and answers, which it is unnecessary to set out here. The 
jury found for the defendants. Complainants moved for 
a new trial on the following among other grounds: 

(1.) Because said verdict is contrary to equity and good 
conscience. 

(2.) Because the court charged the jury as follows: 
“ Either party has the right to invoke in his favor or for 
his benefit any allegations that may be in the pleadings 
of the other party, as for instance, the bill charges that, as 
a part of the series of transactions in question, a certain 
quantity of the land in dispute was conveyed to Messrs. 
Hulsey & Tigner. In the opinion of the court that dis- 
penses with the necessity of the defendants, introducing 
the deed showing title in them. But this circumstance 
does not add any force to other averments in this bill, 
they still have to be proved.” 

(2.) Because the court charged the jury as follows: ‘If 
Mr. Wood was a person who had some particular weak- 
ness of mind, if there was a weak spot in his character 
with reference to the transaction or line of transactions 
in question, and if the other party, Isom or his assistants, 
knew that, and if they fraudulently took advantage of it 
and used that as a means to coerce his will and induce him 
to do that which he otherwise would not have done, then 
he himself, at any time before he died, could have reversed 
the transaction.” 

(4.) Because the court charged the jury as follows: “If 
Mr. Isom believed that he had a true title, and was suing 
and pressing that title in good faith, he honestly believ- 
ing, and was clean in his heart and purpose, and really be- 
lieved that he had a right to recover, he would have a 
right to accept a deed and compromise in the dispute 
with Mr. Wood, even though Mr. Wood had no other mo- 
tive for making the conveyance than the belief that un- 
der the Scriptures a man ought to give up his property 
rather than to go to law.” 
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(5.) Because the court charged the jury as follows: “The 
court is of the opinion that the circumstance which you 
will find in the record before you of the court down the 
country, that the final decree was not made in term time, 
the mere circumstance that the final decree had not been 
made in term time would not by itself be sufficient ‘to 
show bad faith on the part of lsom.” [Isom claimed by 
virtue of a partition of certain lands as the estate of one 
Shanks. ] 

(6.) Because the court charged as follows: “If he (Isom) 
could not recover under Shank’s title, and knew that he 
could not, but merely used that as a means of attack on 
Mr. Wood to get his land away from him, and if Mr. 
Wood was afflicted with weakness of mind so as to ren- 
der hima prey to a scheme of that sort, and if Isom 
fraudulently took advantage of him, and in that manner 
procured the deed from him, then the deed is not binding 
on Wood, and he could have set it aside.” [The Shank’s 
title was that set up by Isom, and by virtue of his claim 
the compromise was affected.] 

(7-) Because the court charged as follows: “It is the 
duty of the agent to communicate and keep his princi- 
pal informed, but the principal is under no obligation to 
communicate to the agent; and in this case Mr. Isom 
would be under no obligation to tell Hulsey & Tigner 
any thing further about his business than he chose to do.” 
* * * 

(14.) Because the court erred in allowing W. H. Hulsey 
and W. A. Tigner to testify, over the objection of com- 
plainants’ counsel, that Elias Wood said in their office at 
the time the deed was made from him to Isom, that he 
had always intended to give up the land when the true 
owner came for it, etc. [In approving this ground of the 
motion the court added a note which is set out in the 5th 
division of the decision.]} 

(15.) Because the court, after the case had been argued 
and the jury had retired, and after the jury had been con- 
sidering the case in their jury room for many hours, re- 
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called the jury and read over to them their oath, saying 
to them that sometimes lawyers in administering to 
them the oath did so indistinctly. This was done in the 
presence of counsel, but without consulting the attorneys 
on either side, and without announcing to them the in- 
tention of the court to recall the jury. 

The motion was overruled, and complainants excepted. 


COLLIER & COLLIER; H. C. PEEPLES, for plaintiffs in 
error. 


McCay & ABBOTT, for defendants. 


JACKSON, Chief Justice. 


This bill was brought by the heirs at law of Wood 
against Isom and others. The object of the bill is to set 
aside certain deeds, some as fraudulent, and others as taken 
with notice of the fraud of the original grantee, or in the 
event there was no notice to affect the purchasers, then to 
make the grantors to them account for the value of the 
lands so held from them by innocent purchasers without 
notice. The gravamen of the bill rests on the allegation 
that Isom took undue advantage of alleged weakness of 
mind in Wood, springing from deep religious convictions 
of duty, and that Hulsey & Tigner, the counsel of Isom, 
confederated with him to defraud Wood by taking advan- 
tage of the samealleged imbecility. The answers denied 
every thing of the sort, and the main issue was fraud or 
no fraud in the original contract for the land between 
Wood and Isom and his counsel. Various other points 
arose out of issues affecting subsequent purchasers as to 
the dona fides of their several purchases, and how far they 
had notice, and how far what they knew affected each of 
them. The jury found a general verdict for defendants, 
the effect of which is to find no fraud in the original pur- 
chase, and to that question and-rulings in respect to that 
issue we first address ourselves. 
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1, 2, 3, 4. Many grounds of error are laid in the motion 
for a new trial, all of which are found in the report of the 
case, but so far as they affect the main issue and relate to 
the charge of the court on that issue, they are the 2d, 3d, 
4th, 5th, 6th and 7th. 

In respect to them all we are unable to see error in 
them, and the charge as a whole on the points made in 
the grounds above mentioned, meets our approval. The 
2d simply recognizes the right of one party to invoke an 
allegation of the other in the pleadings to his benefit, and 
dispense with other proof thereof than the averment of 
his adversary. The 3d lays down a correct rule df law on 
which Wood in his lifetime could have set aside the con- 
veyance had he sued, in this, that if Isom or his counsel or 
assistants took advantage of the weakness of Wood and 
fraudulently used it to coerce his will, and cause him do 
what he would not have done otherwise, then Wood could 
have set the deed aside. The 4th and 5th relate to Isom’s 
title to the land, and are to the effect that though that title 
may have been imperfect, yet if Isom believed it good, he 
had a right to compromise his claim with Wood and get the 
conveyance to part of the land in dispute, ‘even though 
Wood had no other motive for making the conveyance 
than the belief that under the Scriptures a man ought to 
give up his property rather thin goto law.” Surely it is 
not inequitable in-a man holding an honest claim to pro- 
perty even to ask his adversary, rather than go to law, to 
settle in accordance with the word of God, and to invoke 
to his aid the faith and piety of his adversary to bring 
about the settlement, provided he use no deceitful means 
and artful practices, or false and fraudulent representations 
orconcealments. And the court fully guards the above 
proviso in the charge excepted to in the 6th ground, which 
is undoubtedly law, and good law, and as fair and favorable 
to complainants as equity will go. The 7th simply lays 
down the rule, that while it is the duty of the agent to 
communicate to and keep the principal informed, the 
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principal is not bound to tell his agent every thing about 
his business, and applies the rule to this case by saying 
that Isom was under no obligation to tell Hulsey & Tig- 
ner any thing further about his business than he chose to 
do. 

5. The 14th ground relates to the competency of Hulsey 
& Tigner to testify, as Wood was dead. Their compe- 
tency turns on the particular facts to which they were 
called and the circumstances under which their testimony 
was elicited. As set out in the ground, the objection is 
not clear. It is thus stated there: “To testify over the 
objection of complainants’ counsel that Elias Wood said 
in their office, at the time the deed was made from him to 
Isom, that he had always intended to give up the land when 
the true owner came for it,” etc. It must be considered 
in connection with the circumstances under which the tes. 
timony was admitted. 

The presiding judge thus details them: “ The court 
certifies that the witnesses, Hulsey and Tigner, were 
allowed, after objection made, to testify to nothing trans- 
piring between them and the deceased, save in rebuttal 
of the testimony of living witnesses, who had testified for 
complainants to the same, or to parts of the conversations 
or dealings. This was the distinct ruling of the court, 
elaborately explained, the court referring to the physi- 
cian’s case, Georgia Reports, and the Springfield case ; 
and if any thing further was testified by these witnesses, 
or allowed to stand as their evidence, it was because coun- 
sel did not point it out or object to it.” 

With this explanation of the presiding judge, made in 
regard to the correctness of the grounds of the motion, 
and, therefore, controlling, there is clearly no error on this 
ground. 

What the judge says and certifies, this court must re- 
gard as the truth of the case. Otherwise we should be.at 
sea in all cases where recollection of what transpired va- 
ries ; nor can we look at the notes of a stenographer to 
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vary the statement of the judge, even if they did so. 
The brief of the testimony alone, as taken down by the 
stenographer, is what governs; and even that must be 
certifie? by the judge; but the current of what takes 
place in the way of objections to testimony or motions to 
rule it out, is no part of the testimony itself, and must be 
looked for alone in the certificate of the judge. 

6, 7. On this first and main issue, the case, we think, was 
fairly and fully submitted in the judge’s charge. He had 
the right to recall and recharge the jury, if he thought the 
ends of justice demanded it, and to repeat in their hear- 
ing the oath they had taken in respect to the trial of the 
cause. The jury have passed on all the factsand rendered 
their verdict, and after a careful examination of this volu- 
minous record, we see no error of law on that issue, and 
nothing to induce the belief that other than an honest 
verdict was rendered. It is rather matter of regret than 
of complaint that there are not more men of the simple 
faith of the ancestor of complainants, who preferred to 
yield something of right rather than violate what he be- 
lieved to be the word of God, and who settled quickly 
with his adversary whilst in the way with him, rather than 
go to law with his brother, especially as in good conscience 
he doubted the complete justice of hisowntitle. He has 
gone to an inheritance compared with which earthly lands 
are nothingness and vanity, and has left his children a 
legacy richer than money—the legacy of the good name 
of an humble, single-eyed, undoubting servant and fol- 
lower of Christ. 

It is unnecessary to consider the issues in regard to 
subsequent purchasers. 

Judgment affirmed. 

v 68—29 
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IVEY e¢ al. vs. HAMMOCK. 


1. The judgment of the justice in awarding possession of the proper- 
ty in controversy in this case was not without foundation in evi- 
dence. 

2. While generally partners are mutually entitled to possession of firm 
property, yet where by the terms of the partnership one partner is 
entitled to the exclusive possession and control of certain person- 
alty in order to carry out the objects of the firm, the other cannot 
interfere with such possession, and fora violent or fraudulent 
taking of such property possessory warrant will lie. 

(a.) A tenant may recover personalty violently or fraudulently taken 
from his lawful possession by his landlord, though the title may be 
in the latter. 


Possessory Warrants. Partnership. Before Judge WIL- 
LIs. Marion Superior Court. October Term, 1881. 


Hammock sued out a possessory warrant before a jus- 
tice of the peace, against E.J. & J. J. Ivey, for the recov- 
ery of a steam saw-mill, which had been in the legal and 
peaceable possession of the plaintiff. On the trial before 
the justice, plaintiff testified substantially as follows: He 
had been recently in the quiet and peaceable possession of 
a certain steam saw-mill and fixtures belonging to said 
saw-mill; he was in possession of said property under a 
rent contract from defendants, for the year 1881, and by 
the terms of the contract he was to bear all the expenses, 
and to pay defendants one-fourth of the proceeds; they 
had agreed to put certain repairs upon the mill, but had 
failed to keep their contract ; he, therefore, had refused 
to pay the rent. Onthe morning of the day on which the 
mill was moved, defendants came to him and told him 
that if he did not give up the mill they would have an 
officer there to take it, at the same time acting as though 
they awaited the arrival of the officer; ke went to Cus- 
seta to consult a lawyer, and while he was gone defend- 
ants moved the mill from Chattahoochee county into 
Marion county. 
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The defendants testified, in brief, as follows: They never 
rented the property to plaintiff, but simply employed him 
to run and superintend the mill; they allowed him three- 
fourths of the proceeds, because it took one-half to pay the 
expenses, and by the terms of the contract they were to 
furnish the mill and fixtures and plaintiff was to keep the 
same in good order, pay the hands and feed the stock; 
they did not consider that under their contract they had 
parted with the possession of the property, and did not 
so intend; the mill was a portable one, and either plain- 
tiff or themselves could contract to saw lumber; they did 
not look to plaintiff for their rent, but directly to the par- 
ties for whom they sawed; plaintiff had applied to them 
to ratify a contract he had made to saw lumber for one 
Cook, and they had refused to do so, or to allow plaintiff 
to remove the mill to Cook’s place; they had complied 
with their contract. 

The court awarded the possession of the property to 
plaintiff. The defendants carried the cause to the supe. 
rior court by certiorari, assigning the following grounds 
of error: 

(1.) Because the contract shows that all of the parties 
were entitled to the joint possession of the property. 

(2.) Because the legal construction of the contract 
made the parties partners. 

(3.) Because the judgment is contrary to the evidence 
and the weight of the evidence. 

The superior court affirmed the decision of the court 
below, and the defendants excepted. 


BLANDFORD & GARRARD; W. B. BUTT, for plaintiffs 
in error. 


E. M. BuTT; E. W. MILLER, for defendant. 
JACKSON, Chief Justice. 


This case arises on a possessory warrant brought by the 
defendant in error against the plaintiffs in error to recover 
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possession of a steam saw-mill, which the latter took 
from the former fraudulently and without lawful warrant 
and authority. The justice of the peace remanded the 
mill to the possession of the defendant in error, and on 
certiorart the superior court affirmed the judgment, and 
the plaintiffs in error excepted. 

1. The mill was in the peaceable and legally acquired 
possession of the defendant in error, when in his absence 
to procure counsel, on the false representation to him that 
an officer of the law would soon be present to dispossess 
him, and on looking up the road for the officer every mo- 
ment, he was induced to leave, and the plaintiffs in error 
took it out of his possession, and out of the county of 
Chattahoochee into the county of Marion, in his absence 
produced by these fraudulent representations and acts by 
plaintiffs in error. 

This is his side of the case, and it is found by the mag- 
istrate and the court below to be the truth. There being 
evidence enough to support it, this court does not inter- 
fere unless the law be violated in some material point. 
56 Ga., 525. 

The issue is not the right of property or of possession, 
but in whose lawfully acquired, quiet and peaceable pos- 
session it last was. Code, §4035; 22 Ga., 319; 30 Jb, 
209; 63 /b.,745. There seems to be no doubt that the 
property was last in the quiet and lawful possession of 
the defendant in error. 

2. But it is insisted in argument here that both sides 
are or were in possession, as the facts make a partnership, 
and in such a case this writ will not lie. The reply is, first, 
that according to the case made by the defendant in error, 
he rented the mill, etc., and he was a tenant and nota part- 
ner; and, secondly, that if a partner, on the terms of the 
partnership, he must have the possession, and the exclusive 
possession, in order to carry out the partnership contract, 
as set up by the evidence of the plaintiffs in error them- 
selves. For he had the entire management, the duty to 
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repair, to run the mill, to do all the work, and when they 
took it away from him the effect was to put it out of his 
power to contribute his share to the partnership common 
stock—his work, skill, labor and supervision being set off 
against the material, mill, etc., furnished by the other side, 
Therefore, though it may be that ordinarily one partner 
cannot dispossess another, under the facts here, he may ; 
or the very terms of the contract of partnership necessarily 
devolve possession upon him, and fix it in him. If he has 
violated those terms in other respects, their remedy is not 
by wresting the possession of the property from him by 
force or fraud, but by recourse to regular suit, as pre- 
scribed by law. 

There was no error, therefore, in remanding the proper- 
ty to the possession of defendant in error on his giving 
bond as fixed by law, and this was required by the order 
of the magistrate, and the affirmance of the court below. 

Judgment affirmed. 


MADDOX & RUCKER vs. CUNNINGHAM. 


. A special jury to try a case on the grant of a new trial may be 
made from the regular panels of twenty-four traverse jurors. 

. Where a party strikes from the regular panels, and tries the case 
without objection, it is too late after verdict to object to the jury 
so stricken and trying the cause. 

. Sidewalks in front of a warehouse must not be obstructed by piles 
of cotton bales longer than is reasonably necessary to move the cot- 
ton from delivery wagons into the warehouse. A stoppage of any 
part of the sidewalk longer than is necessary for such transit be- 
comes a nuisance, and if a passer-by be injured by such obstruc- 
tion without negligence herself, the warehouseman is responsible 
in damages. 

. Even if the cotton bales be on the sidewalk but a reasonably neces- 
sary time for the transit from the wagons to the warehouse, and 
yet be placed on the sidewalk so negligently as to cause injury to 
the passer-by by falling on her, the warehouseman is responsible. 

. The evidence to the effect that the bales were set up on the ends 
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so as to project from the sidewalk into the street, and thereby a 
delivery wagon struck against them, so projecting into the street, 
and one fell on and injured a lady, will support a verdict of negli- 
gence, as contrary neither tolaw nor evidence. 


Jurors. Practice in Superior Court. Damages. Neg- 
ligence. Nuisance. Streets. Before Judge HILLYER. 
Fulton Superior Court. October Term, 1881. 


Emma L. Cunningham brought suit against Maddox 
& Rucker, alleging that they were warehousemen in the 
city of Atlanta, that they had caused cotton to be placed 
on the sidewalk in front of their warehouse in such a 
manner as to obstruct free passage along the walk, and 
almost to block it up; that the cotton was piled in heaps 
which overhung passers on the sidewalk; that while 
plaintiff was passing this place, one of these bales fell 
upon her and seriously injured her; that the cotton was 
so piled that drays and other vehicles passing along the 
street would come in contact with it, and that the bale 
that fell upon her was either knocked down by a vehicle 
so passing, or fell of its own weight; and in either event 
the accident resulted from the negligent manner in which 
defendants caused their cotton to be piled cn the sidewalk. 

On the trial, the evidence for the plaintiff substantially 
supported the allegations in the declaration. It showed 
that a drayman, who was delivering cotton to the defend- 
ants deposited some of it upon the sidewalk and drove 
off ; that a country wagon passing struck the cotton so 
deposited, and it fell upon the plaintiff. 

The testimony for the defendants was to the effect that 
they did not own the dray; that it was necessary in their 
business to have cotton delivered to them on the sidewalk, 
thence to be taken into the warehouse. That there was 
no unreasonable delay in moving it, but from the nature 
of the business, it was necessary for the cotton to stand 
upon the sidewalk for atime. Defendants always in- 
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structed their employés to keep the sidewalk open for 
passers, and this was done as far as possible. 

There was much other testimony as to the nature of 
the injury, state of health, etc., which it is not necessary 
to set out here. 

The jury found for the plaintiff twelve hundred and 
fifty dollars. Defendants moved for a new trial, on the 
following among other grounds : 

(1.) Because the verdict of the jury is contrary to the 
law. 

(2.) Because the court erred in the following proceeding 
in said case: When the case was called for trial, the clerk 
of said court, under the order of said court, presented to 
the parties to the case a jury list composed of the regular 
panels for the trial of causes generally in said court, and 
the court ordered the parties to strike a jury therefrom 
for the trial of said case, when the proper and legal list 
from which the jury should have been stricken for the trial 
of said case was the grand jury, the case being one in 
whick a new trial had been granted. 

(3.) Because the jury which tried said case was not a 
legal jury, the same not being a special jury selected and 
stricken from the grand jury, and the verdict and judg- 
ment being, therefore, illegal. 

[As to the last two grounds, the court certified that the 
point was not made before the trial, but the jury was 
stricken without objection, and that in fact he made no 
ruling on the point. ] 

Defendants also moved in arrest of judgment for the 
same reasons as those set out in the last two grounds of 
the motion for new trial. Both motions were overruled, 
and defendants excepted. 


McCay & ABBOTT, for plaintiffs in error. 


HopkKINS & GLENN; VAN Epps & CALHOUN, for de- 
fendant. 
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JACKSON, Chief Justice. 


1. There can be no doubt that a special jury may be 
stricken from the panels of traverse jurors, and so it has 
been adjudicated by us before. 65 Ga., 678. 

2. F.ven if it had not been so determined, and were not 
the law, we should rule that a party, after striking and 
trying the cause, would not be heard to object to the 
jury. 

3. The rule of law is well settled, that sidewalks are 
for the use of the public, and must not be obstructed so 
as to deprive them of that use. In front of a store or 
warehouse they may be used temporarily so as to pass 
goods from delivery wagons into the store, and cotton 
bales or other such commodities from the wagons to the 
warehouse; but care must be taken not to let the obstruc- 
tion remain longer than is necessary for such purpose. If 
so, the obstruction becomes a nuisance; and if the passer- 
by be injured thereby, without fault or negligence on his 
or her part, damages are recoverable. Wood on Nuisance, 
259, 261 et seg.; Sher. & Red., 363; 6 East., 427; 3 Camp- 
bell, 230; City Code of Atlanta, 529. 

4, 5. Even if not anuisance per se, yet if the facts make 
a case of negligence in the temporary use of the sidewalk 
so that damage ensued to a passer-by without fault, the 
damage may be recovered. The fact that cotton bales 
were set up on end so close to the street, from the side- 
walk, that a delivery wagon struck the bales and turned 
one over onthe passer-by, is sufficient to support a verdict 
of damages. Controverted facts are forthe jury to settle, 
and this court never interferes with its finding, and the 
approval of it by the court below, unless in case of abuse. 
What an agent does in the line of duty devolved on him 
by the superior, will make the latter responsible. Code, 
§§2194, 2201; 1 Thompson on Neg., 346 ef seg.; Story on 
Agency, 452; 18 Gu., 432; 43 10., 586. 

Judgment affirmed. 
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LANGSTON, executor, vs. MARKS. 


1. If a petition for a citation to require an executor to appear before 
the ordinary and settle his accounts with a legatee of a decedent 
set out enough to give the court jurisdiction of the person and sub- 
ject matter, it will not be dismissed on general demurrer. 

(a.) No demurrer appearing in the record, but the bill of exceptions 
setting out the overruling of a demurrer, we will presume it to have 
been a general demurrer. 

2. The Code, (§3446) places upon one who recommences his action 
after a dismissal, non-suit or discontinuance, the condition of the 
payment of costs. Upon plea in abatement, his action will abate 
unless he complies with the condition. 

(a.) There is no provision for the re-commencing of an action previ- 
ously dismissed by filing a pauper affidavit. 

3. The judgment of a court of ordinary admitting a will to record is 
legal and binding until set aside or reversed. If it appear on the 
face of the proceedings that the judgment is a nullity, it may be 
attacked as such. 

(a.) It does not so appear in this case. 

4. The plea of ves adjudicata was not sustained by the record offered 
in support thereof, and the court did not err in withdrawing it from 
the consideration of the jury in his charge. 

5. Alegal and pertinent request to charge, which is not fully covered 
by the general charge, should be given. 

6. We express no opinion as tothe sufficiency of the evidence. 


Pleadings. Administrators and Executors. Abate- 
ment. Costs. Actions, Wills. Evidence. Judgments. 
Res adjudicata. Charge of Court. Before Judge LAw- 
SON. Jasper Superior Court. October Term, 1881. 


John T. Marks cited D. M. Langston, as executor of 
John E. Langston, deceased, before the ordinary for set- 
tlement of his account as such executor, alleging that 
John E. Langston died in 1864, and by his will bequeathed 
him $150.00; that said will was duly and legally probated 
in common form ; that Langston qualified as executor and 
took charge of the estate in 1865. Petitioner prayed that 
Langston account to him for his legacy. This petition 
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was filed August 12th, 1879. The case was heard before 
the ordinary November 2d, 1879, when judgment was had 
for defendant, and plaintiff filed his affidavit appealing to 
the superior court 7 forma pauperis. To this defendant, 
Langston, filed the following pleas in abatement: 

First. That at term, 1876, of Jasper court of ordinary, 
Marks brought his suit for the same cause of action against 
defendant, which was appealed to the superior court, when 
at the April term, 1879, thereof said case was non-suited 
and dismissed; and that said plaintiff has recommenced 
this suit for the same cause of action and subject matter 
without first paying the costs in said suit so dismissed. 

Second. That the pretended will of John E. Langston, 
under which plaintiff claims his legacy, was never legally 
probated and admitted to record, and its probate and 
record is a nullity, for the reason that its probate was not 
before the ordinary, but before B. T. Digby, a justice 
of the peace. 

Third. That the defendant had never assented to the 
legacy. 

He also pleaded to the merits that he had fully adminis- 
tered the estate of John E. Langston which came into 
his hands, and paid the same out to debts. 

He further pleaded the statute of limitations of 1869. 
Also res adjudicata, alleging that the guardian of said 
plaintiff, at the September term, 1870, of the court of 
ordinary, brought his suit for the same cause of action, 
which was heard and determined by the ordinary, and a 
judgment pronounced thereon in favor of defendant, and 
the case was dismissed ; that it was by plaintiff appealed 
to the superior court, when, at the October term, 1870, it 
was dismissed. 

The evidence on the trial was, in brief, as follows: 

Plaintiff is the nephew of John E. Langston, deceased ; 
he never received the legacy left him by the will of his 
uncle. Is 27 years old; was 27 the 11th day of August 
last. The will of John E. Langston, by its third item, be- 
queathed to John T. Marks $150.00. To this will was 
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attached the affidavit of G. W. Wyatt, one of the sub- 
scribing witnesses, made before Berry T. Digby, a justice 
of the peace, on the oth of March, 1865. At the May 
term, 1865, of the court of ordinary, the ordinary passed 
an order admitting the will to record. Letters testamen- 
tary issued to D. M. Langston, dated May goth, 1865. 

In 1870, Nathan T. Marks, as guardian ad litem for John 
T. Marks and others, as the legatees of John E. Langston, 
cited the executor to settle with them. On the hearing, 
the following judgment was rendered : 


US. court of ordinary, September ad- 
David M. Langston. journed term, 1870. 

In this case it is ordered by the court that the statute of limitations 
be sustained so far as the transactions of the executor prior to first of 
June, 1865. The executor expressing a willingness to go into a set- 
tlement so far as the land is concerned, and the legatees refusing to 
proceed further with said investigation, it is ordered, that citation be — 
dismissed, and that executor recover the sum of —— dollars for costs 
of suit in this behalf. J. W. BURNEY, 

Ordinary.” 


“Legatees of John E. Langston, tur for settlement in Jasper 


An appeal was taken from this judgment, and was dis- 
missed. 

There was other testimony relating to the management 
of the estate by the executor, the receipt of Confederate 
money and loss thereof, the loss of certain debts due the 
estate, whether they could have been collected, etc., none 
of which need be set out here. 

The jury found for the plaintiff $150.00, with interest 
from May oth, 1866. Defendant moved for a new trial, 
on the following among other grounds: 

(1.) Because the court overruled a demurrer of defend- 
ant’s counsel to the petition. [No demurrer appears in 
the record. ] 

(2.) Because the verdict was contrary to law and the 
evidence. 

(3) Because the court erred in striking, upon motion of 
plaintiff, the first pleain abatement.” The plaintiff moved 
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to strike said plea; the court announced that if plaintiff 
would amend his declaration by alleging his inability from 
poverty to pay the costs accruing on the former suit, for 
the same cause of action and dismissed at the April term, 
1879, he would strike said plea. Plaintiff having so 
amended his said declaration, the court struck the plea. 

(4.) Because the court admitted in evidence, over the 
objection of defendant's counsel, the copy of the willand 
order admitting the same to record, and overruled the 
second plea in abatement. 

(5.) Because the court refused to charge the jury, when 
so requested in writing by defendant’s counsel, on the 
subject of the plea of ves adjudicata, that the judgment 
of the court of ordinary, if any such has been introduced 
in evidence, adjudging that the legatees of John E. Lang- 
ston were bound by the statute of limitations so far as 
the matter, and transactions arising prior to June Ist, 1865, 
is conclusive upon all the parties thereto; and if plaintiff 
wasa party toa suit in which such judgment was rendered, 
then he is concluded thereby. 

(6.) Because the court erred in charging the jury that 
the plea of res adjudicata was not sustained by the record 
introduced, and was, therefore, overruled, and the jury 
should not consider the plea of res adjudicata. 

* * * * * * * 

(14.) Because the court erred in refusing to charge the 
jury, at the request of counsel for defendant, made in 
writing, “ that if the jury believe from the evidence that 
the defendant acted in the sale of the property of said 
estate and the collection of the debts and notes of said 
estate at the time in the manner that prudent men acted 
and managed their own affairs, and failed to collect such 
debts by no fault of his, then he should not be held 
liable for failure to collect such debts.” Instead of this 
the court charged as follows: “‘ The defendant is chargea- 
ble with all money that came into his hands after his 
appointment as executor, or that ought to have come into 
his hands by use of ordinary diligence ; ordinary diligence 
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is that care which prudent men exercise in the manage- 


ment of business.” 
The motion was overruled, and defendant excepted. 






G. T. & C. L. BARTLETT, for plaintiff in error. 







KEY & PRESTON; JACKSON & KING, for defendant. 






CRAWFORD, Justice. 






John T. Marks, claiming to be a legatee under the will 
of John E. Langston, deceased, cited David M. Langston 
to appear before the ordinary of Jasper county, to submit 
toa settlement of his accounts as the executor of said 
deceased, and to pay over to him such amount as might 
be due him under said will. 

The executor appeared and answered the citation. The 
ordinary, at the hearing of said case, gave judgment 
against the petitioner, Marks, and in favor of Langston, 
the executor. Marks appealed to the superior court, 
where he obtained judgment against the executor for the 
sum of $150.00, with interest from the 9th of May, 1866. 

The executor brings the case to this court, asking to set 
aside the verdict and judgment thus obtained, on account 
of the errors alleged to have been committed on the trial. 

1. The first ground of error relied upon is a demurrer to 
the petition of the plaintiff, which demurrer, not being 
found in the record nor in the bill of exceptions, we are 
unable to pass satisfactorily upon it; but supposing it to 
be a general demurrer to the petition, we see no error in 
its being overruled. This proceeding before the ordinary 
is by common petition, for the purpose simply of having 
that officer cite the administrator, executor or guardian to 
appear before him fora settlement of his accounts, and 
requires that enough shall be set out to give the court ju- 
risdiction of the person and subject-matter, and when so 
done we do not see that it is demurrable. 

2. The next ground of error which we consider is the 
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ruling of the court on plaintiff’s motion to strike the first 
plea in abatement filed by defendant, and in which it was 
alleged that the plaintiff had brought his suit to the court 
of ordinary for the same cause of action, that it had been 
appealed to the superior court where it had been dis- 
missed, and that this suit had been recommenced without 
the payment of costs as required by law. 

Upon this motion to strike, the court announced that if 
plaintiff would amend his petition and set forth that the 
failure to pay was owing to his inability from poverty, 
that then he would sustain the motion to strike, and the 
amendment having been made, the said plea was stricken. 

Section 3446 of the Code provides that in all cases 
where there is a non-suit, dismission or discontinuance of 
a case, that the plaintiff may recommence his suit on the 
payment of costs. We have searched for the authority 
by which a pauper affidavit may be made in lieu of this 
statutory requirement. There is no case where such a 
legal right is granted, except upon special legal provision. 
It required a statute to authorize it in appeals, in claims, 
in application for a supersedeas, in cases brought to this 
court, as well as to relieve parties from costs here when 
the usual pauper oath is filed in the court below. 

It may be said that the ruling of the judge below falls 
within the spirit of our legislation; yet, whenever courts 
go beyond the provisions of the law, because their judg- 
ment is that their rulings are within the spirit of the law, 
we do but substitute as many varied views of what falls 
within its spirit as there are judges pronouncing it. We 
think, therefore, that whenever a statute requires a partic- 
ular thing to be done to entitle a citizen to the enjoyment 
of a right, he must comply with the requirements before 
he can enjoy the right. And we.are of opinion that he 
might so comply when the point was made against his 
proceeding with his second suit. There may be good rea- 
son why there has been no legislation upon this subject, 
as may be illustrated by this case. 
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In 1870 this executor was cited before the ordinary 
to settle this same estate; after the hearing, his judgment 
was for the defendant; the plaintiff appealed, and before 
the superior court it was dismissed; again in 1876 this 
plaintiff brought the executor before the ordinary whose 
judgment was appealed from, and again it is alleged that 
it was dismissed by the judgment of the superior court ; 
once again in 1879 the plaintiff cites the executor before 
the ordinary in this suit, and it is on its trial in the supe- 
rior court that he is met by the plea of the non-payment 
of costs under the statute, and the ruling complained of 
made. 

3. Another important question made by the record is 
the admission of the will of the testator in evidence over 
the objection of defendant, because of the illegal manner 
in which it was claimed that the same had been probated. 
It is perhaps needless to say that the judgments of the 
courts of ordinary in this state in matters appertaining to 
wills, are judgments of courts of general jurisdiction, and 
must be recognized as legal and binding until set aside or 
reversed. If, however, it should appear on the face of the 
proceedings that the judgment rendered was a nullity, as 
is insisted upon here, then of course it should be so held. 

In the present case, if nothing else appeared than what 
the defendant desired to put in evidence, it might be held 
that the proceeding before the ordinary of March 6th, 
1865, was not a proper probate of the testator’s will; 
but the order and judgment passed at the May term, 
1865, relieves the question of all embarrassment. 

Besides this the defendant accepted letters testamen- 
tary, was qualified under the rule, and proceeded to ad- 
minister the estate under its direction. 

4. The plea of res adjudicata covered by two of the 
grounds of the motion for a new trial was not sustained 
by the proof, and therefore the judge committed r.o error 
in refusing to charge as requested, nor in giving the charge 
excepted to. 
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5. The request to charge as set out in the 14th ground 
of the motion for a new trial touching the good faith, dil- 
igence and prudence with which the executor was required 
to act, was not fully covered by what was charged, and 
we think that the request to charge should have been 
given. 

6. As the case must be remanded for a new trial, we 
express no opinion as to the sufficiency of the evidence 
to support the verdict. 

Judgment reversed. 


HALL 7s. GAY. 


Actual adverse possession of lands for twenty years gives good title 
by prescription against every one except the state or persons laboring 
under disabilities. The possession must be in the right of the pos- 
sessor, and must not have originated in fraud ; but fraud will not 
be presumed unless proved. 

(a.) A prescription by mere possession will not extend beyond the 
actual fossessto pedis of the prescriber. 


Title. Prescription. Ejectment. Before W. H: WI- 
LEY, EsqQ., Judge pro hac vice. Laurens Superior Court. 
August Term, 1881. 


Reported in the decision. 
D. M. ROBERTS; C. C. SMITH, for plaintiff in error. 
No appearance for cefendant. 


CRAWFORD, Justice. 


L. A. Hall brought his action of ejectment against 
Isaac Gay, to recover lot of land No. 285, in the 12th 
district of Laurens county. The plaintiff relied upon 
a grant from the state, with a chain of title to him- 
self; the defendant relied upon twenty years adverse pos- 
session. The jury found for the defendant, whereupon 
the plaintiff asked for a new trial, because the verdict 
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was contrary to evidence, contrary to law, and contrary to 
the charge of the court. The refusal to grant the new 
trial is the error alleged. 

The proof shows that the defendant went into posses- 
sion of the land in dispute in 1855, and suit was brought 
to the October term, 1879, of Laurens superior court. 
The defendant first built a shop upon the land, then his 
dwelling-house, in which he had lived continuously from 
his first settlement. He had forty-five or fifty acres of 
land enclosed and in cultivation, he commenced by clear- 
ing one or two acres, then ten or twelve, and increased 
the quantity up to forty-five or fifty. His acts of owner- 
ship, as he claimed, were exercised over all the lot; but 
that part of it which was unenclosed only by cutting rail 
and board timber and house logs whenever he desired. 

We think that the court erred in not granting a new 
trial; for whilst under the law and the testimony the ver- 
dict for the defendant was right under his prescriptive 
title of twenty years, the same could not extend beyond 
the actual fossessio pedis of the defendant, and the verdict 
beyond that limit was contrary to law. 

“ Actual adverse possession of land by itself for twen- 
ty years gives a good title by prescription against every 
one, except the state, or persons laboring under disabili- 
ties.” Code, §2682. No paper title is necessary, nothing 
but actual dona fide possession, this is all which the law 
requires. The possession which the law makes the foun- 
dation of a prescriptive title must be in the right of the 
possessor, and not of another, and must not have origin- 
ated in fraud. Code, §2679. 

No fraud was shown in this case, and none is to be pre- 
sumed. ‘When a party claims adversely, it is not neces- 
sary for him to show that he went into possession dona 
fide.” Evans vs. Baird, 44 Ga., 645. 

Possession accompanied by acts of ownership is pre- 
sumed to be lawful until the contrary appears. 

Judgment reversed. 

v 68—30 
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WILLIS vs. FINCHER. 


1. A garnishee summoned on the second day of December, 1880, to 
answer a garnishment in a justice’s court was relieved of the neces- 
sity of making such answer in ten days, as required by section 41€1 . 
of the Code, by the act of December 6th, 1880, extending the time 
within which answers of garnishees must be made. 

. Exceptions to the answer of a garnishee on the ground of insuff- 
ciency are too late when not made until thirty days or more have 
elapsed from the time of filing such answer. 


Garnishment. Practice. Justice Courts. Before Judge 
STEWART. Pike Superior Court. October Term, 1881. 


Willis obtained judgment against Fincher in a justice’s 
court at the December term of said court. On Decem- 
ber 2d he garnished one Fincher, the process being return- 
able to the next (January) term of the court, which was 
held on the first Saturday in January, 1881. The garni- 
shee answered on January Ist, that he was not indebted 
to the defendant. No traverse was filed. At the Feb- 
ruary term of the justice’s court the docket was regularly 
called, when plaintiff moved the court to strike the an- 
swer of Fincher upon two grounds: 

(1.) Because it was insufficient in law and not respon- 
sive to the summons. 

(2.) Because it was not filed in the time required by 
law, to-wit, ten days from the service of garnishment. 
The justice overruled the motion, and the case was car- 
ried to the superior court by ¢ertzorari, and there the judg- 
ment of the magistrate was affirmed, and plaintiff ex- 
cepted. 


HENRY WALKER, for plaintiff in error. 


E. F. DUPREE; J. F. REDDING, for defendant. 
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1. One of the questions made by this record is whether 
a person summoned to answer a garnishment returnable to 
a regular term of a justice’s court and service of which was 
made on him on the second day of December, 1880, was 
bound to answer within ten days from the service, as pro- 
vided by section 4161 of the Code, or was the privilege 
extended to him of answering “at the term to which the 
garnishment is returnable,” as provided by the act ap- 
proved 6th December, 1880, amending said section. 

The procedures of courts are always subject to legisla- 
tion. The amended act of 6th December, 1880, repealed. 
the ten days’ limitation of the 4161st section of the Code,. 
and the duty and direction it imposed ceased to exist. 
The amended act was remedial, and should be liberally 
construed, and under it we hold the right and privilege 
were extended to the garnishee to answer at the term to 
which the garnishment was returnable; and especially is. 
this so, when at the passage of the act the garnishee had 
not forfeited his right to answer under section 4161, as. 
the ten days had not expired from the date of the service. 

2. The second question made in the record, whether 
the court should have stricken the answer as made at the 
term to which the summons of garnishment was returna- 
ble as being insufficient in law, we do not deem it nec- 
essary to pass upon as made, as in our opinion, from the 
record, it was too late for plaintiff to object to the an- 
swer for any cause. 

It does not appear from the record on what ground the 
court overruled the demurrer to the answer,’ and if for 
any good cause he was right, his judgment will be sus- 
tained. 

It appears the answer to the summons of garnishment 
was made Ist January, 1881, and no exceptions or traverse 
to said answer were made before the February term, 1881, 
thirty days or more after the answer was made. Section 
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4162 of the Code provides: “If the plaintiff insuch suit 
desires to traverse the answer of the garnishee he shall do 
so within ten days after the same is filed, and not after.” 
Exceptions to the sufficiency of an answer must necessa- 
rily precede filing a traverse to the same, and, we think, 
a reasonable construction of the statute is that all objec- 
tions to the legality, insufficiency, or the traverse of an 
answer must be made within ten days from the filing, and 
not after. The policy of the law is speedily to dispose 
of these collateral issues that often involve innocent par- 
ties who have no interest in the other litigation. In gar- 
nishments returnable to the superior court traverses must 
be filed at the first term and issues thereon are triable at 
the same term. Code, $3306. 
Judgment affirmed. 


Cox vs. THE EAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILROAD. 


1. When a case has been removed from a state court to the circuit 
court of the United States, the jurisdiction of the former ceases, 
and after non-suit in the federal court, the case cannot be renewed 
in the state court within six months, so as to avoid the statute of 
limitations. Section 2932 of the Code does not apply to such a 
case. 

. Railroad companies are required to keep in proper repair public 
roads or private ways established by law where they cross the rail- 
road, and to build suitable bridges or make proper excavations or 
embankments. But they are not required to build bridges for 
crossings which are neither public nor private ways established by 
law ; nor are they responsible for damages resulting from the con- 
struction of a bridge narrower than the road at such a crossing. 


Statute of Limitations. United States Courts. Non- 
suits. Railroads. Roads and Bridges. Damages. Be- 
fore Judge Fain. Whitfield Superior Court. October 
Term, 1881. 


Cox sued the East Tennessee, V‘rginia and Georgia 
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Railroad for $500.00 damages for injuries sustained by 
his wife by reason of her falling out of a wagon in cross- 
ing the defendant’strack. The case was originally brought 
in the superior court of Whitfield county, was removed 
by the defendant to the United States circuit court, and 
that court granted a non-suit. Within less than six months 
plaintiff again brought his action, onthe same grounds, 
in the superior court of Whitfield county. Plaintiff 
alleged in his declaration, and attempted to show, that the 
crossing at which the injury occurred was a private cross- 
ing on his farm, but had been kept in repair by defendant 
for a number of years, and had been used by plaintiff all 
during that time to go from one part of his farm to the 
other; that after so keeping the crossing in repair, defend- 
ant had neglected to fix the same, and that the accident 
to his wife resulted from the dilapidated condition of the 
crossing. The cause of action arose in 1874, the present 
suit was brought in 1880. To avoid the bar of the stat- 
ute of limitations plaintiff proved that he had commenced 
his suit for the same cause of action in January, 1876; 
that it had been removed to the circuit court of the Uni- 
ted States, and on the trial there a non-suit had been 
granted within less than six months before the commence- 
ment of this case. Plaintiff here closed his case, and on 
motion of defendant’s counsel, the court granted a non- 
suit, to which the plaintiff excepted. 


J. A. R. HANKS; JOHNSON & McCamy, for plaintiff 
in error. 


McCUTCHEN & SHUMATE, for defendant. 


JACKSON, Chief Justice. 


A non-suit was granted in this case at the close of 
plaintiff’s testimony, and the error assigned is the jucg- 
ment of non-suit. 

1. The same cause had been brought before and removed 
to the circuit court of the United States for the northern 
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district of Georgia. There, on trial before that court, at 
the close of plaintiff's evidence, a nor-suit was awarded, 
and thereupon in the state court the suit was renewed, un- 
der and by virtue of the six months’ right to renew it 
under our statute, codified in section 2932 of the Code, 
which reads as follows: “If a plaintiff shail be non-suited, 
or shall discontinue or dismiss his case, and shall recom- 
mence within six months, such renewed case shall stand 
upon the same footing as to limitation with the original 
case.” To be thus renewed it must be the same case as 
to cause of action and parties; and this is identically 
the same case in both respects. So that the question is, 
can a case which has been removed to the United States 
circuit court be renewed in the state court. We think 
not, because the act of removal 7f/so facto transfers he 
jurisdiction of the cause to the circuit court of the Uni- 
ted States, and divests that of the state court. So that 
by the ruling of the supreme court of the United States 
in the case of Kern vs. Hindekoper, 13 Otto, 485, at the 
October term, 1880, all further proceedings in the state 
courts are coram non judice and void. Therefore, when it 
appeared that plaintiff himself proved, in order to take 
his case without the statute of limitations, that it had 
been removed and adjudicated by the United States court, 
he proved himself out of court, and was properly non- 
suited. 

2. Moreover the accident by which his wife was injured 
occurred at a crossing over the railroad which was neither 
a public road nor a private way established by law. 
His suit for damages rests on the defect of a bridge over 
the railroad in his farm by which he crossed from one 
part to another of the farm. Section 706 of the Code 
enacts that, “all railroad companies shall keep in good or- 
der at their expense, the public roads or private ways es- 
tablished pursuant to law, when crossed by their several 
roads, and build suitable bridges, and make proper exca- 
vations or embankments, according to the spirit of the 
road laws.” 
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By. this statute they are to build the bridges and keep 
in repair the roads, including the bridges so built of course, 
if those roads are public roads, orif they are private ways 
established pursuaut to law. What private ways are es- 
tablished pursuant to law? The answer is found in article 
V., of chapter V., title VI., part I of the Code, which is 
on the subject of private ways and the manner in which 
they are established pursuant to law, and a record thereof 
kept in the road book and the way fully described therein. 
Section 727 of the Code. 
There is no proof that any such private way was estab- 
lished and described and recorded in this case. On the 
contrary, it is admitted by the plaintiff in his testimony 
that nothing of the sort was cone. Therefore it was not 
the duty of the railroad company to build and keep in re- 
pair this bridge, and it incurred no liability to answer in 
damages for the accident because the bridge may have 
been narrower than the law required. 
The non-suit was right, then, on this ground also. 
Judgment affirmed. 
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, On the trial of a claim interposed to an administrator's sale, the 
issue is whether or not the property is subject to such sale. An 
administrator cannot sell property held adversely to the estate by a 
third person; he must first recover possession. Therefore, where 
it appeared that another than the administrator held adverse posses- 
sion of the land at the time it was advertised for sale, a verdict for 
the claimant was a necessary consequence. 

(a.) Errors which could not have affected the result of a trial will not 
necessitate a new trial. 

2. In aclaim case under an administrator’s sale, where it appears that 
another than the administrator is in possession of the land, claim- 
ing adversely under a deed, it is immaterial to attack the deed as 
invalid ; it still serves as an evidence of adverse possession. 

3. Nor does it matter that such land was appraised at the instance of 

the administrator; such appraisement does not amount to an 

eviction of one in adverse possession. 
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4. An administrator is estopped from attacking the deed of his intes- 
tate as completely as the latter would have been estopped. 


Administrators and Executors. Claims. Title. Evi- 
dence. Before Judge LAWSON. Greene Superior Court. 
September Term, 1881. 


Hall, as administrator of the estate of Reuben B. 
Armor, was proceeding to sell the real estate of said in- 
testate, when a claim to seven hundred and fifty acres of 
land was interposed by Geo. A. Armorand Vernon Armor, 
through Spivey, as their next friend. , 

The claimants relied upon a deed made by the intes- 
tate to them on April 20th, 1876, conveying the tract of 
land in controversy. Claimants were in possession of the 
land at the time of the attempted sale by the administra- 
tor. The land had been appraised by the commissioners 
as part of the rea] estate of the intestate, and an order 
had been granted by the ordinary authorizing the sale of 
the real estate of said intestate. 

The administrator claimed that the deed was void on 
the ground that at the time it was made his intestate had 
not the capacity to make it, on account of the loss of his 
mind, and that claimants went into possession of the place 
fraudulently. The jury found a verdict in favor of the 
claimants. The plaintiff moved for a new trial, on the 
following among other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court erred in refusing to allow coun- 
sel to introduce in evidence the inventory and apprais- 
ment of the estate of the intestate, for the purpose of 
showing that intestate owned very little personal property 
at the time of his death, and that he owned no real estate 
besides the Ward place, the land in controversy, except 
the home place, and that the land of the home place, out- 
side of that which had been assigned as dower to the 
widow, was of but little value. 
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(3.) Because the court refused to admit evidence offered 
for the purpose of showing that intestate was insolvent 
when he made the deed under which claimants hold, and 
that it was fraudulent. 

The motion was overruled, and the administrator ex- 
cepted. 


C. HEARD; P. B. ROBINSON, for plaintiff in error. 
H. T. & H. G. LEwIs, for defendant. 


JACKSON, Chief Justice. 


I. The controlling question in this case is whether the 
administrator can sell rea‘ty if it be in the adverse posses- 
sion of another, until he has reduced it to possession. 
He offered for sale a tract of land, it was claimed by the 
defendant in error, and the question at issue ardse on this 
ciaim. The jury found for the claimants, and the denial 
of the motion by the administrator for a new trial is the 
judgment assigned for error on many grounds made in 
that motion. It is wholly immaterial whether the court 
erred in any or all the rulings on the admissibility of evi- 
dence, and the instructions to the jury, and the compe- 
tency of the juror, if the evidence required the verdict ; 
because it would be a vain thing, without possible good 
to the administrator, and with the expense of another 
trial for nothiag to the county, to grant a new trial which 
must result just as the trial complained of has done, if 
the claimants were in possession adversely to the estate 
when the land was advertised for sale. Code, §2564. 
That section is quite plain. It declares that, “ an admin- 
istrator cannot sell property held adversely to the estate 
by athird person; he must first recover possession.” 
The reason of the law is obvious. Who shall give the 
purchaser possession? How shall the third person occu- 
pying adversely be turned out? No officer of the law 
can either turn out the third person, or put in the purchas- 
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er. Besides, who will buy a law-suit and give full price 
for property? Therefore, for the protection of the estate 
the law requires the administrator to reduce to possession 
soas to deliver property when he sells it, and thereby 
give an undisputed title and actual possession, and make 
the property bring its full value for the benefit of the 
heirs and creditors. 

The trial of the claim is to be conducted, in case a 
claim is interposed, just as a claim is tried in case of levy 
of executions by the sheriffs, and claim of property in- 
terposed there. The issue is made up, and the question 
is subject or not subject to be sold by the administrator ; 
and the moment the fact appears that the property is in 
the possession of an adverse holder, and was so when ad- 
vertised for sale, that issue must be determined in the 
negative—not subject,—because the statute says he shall 
not sell such property until he has recovered the posses- 
sion. Code, §3743 ef seg. These sections show how the 
trial is to be had, and the issue to be made as in claims of 
property levied on by executions. 

So that the question is one of fact—were the claimants 
in possession at the time the land was advertised for sale ? 

Of that there is no doubt, from the facts in this record. 
Was that possession adverse? Of that there is as little 
doubt. They held under a deed, in their own right, under 
claim of right, and, therefore, adversely to all the world, 
the estate included, and not as heirs at law of the .descend- 
ant, but donees—not by descent, but by purchase. 

2. It matters not that this deed was attacked as invalid, 
or fraudulent, or for any other reason. It was the writ- 
ten evidence of their adverse claim of title, and showed 
that they claimed adversely to the estate ; and having the 
land in actual possession under this claim, it was not sub- 
ject to be sold until by ejectment or otherwise, if there be 
under the facts of the particular case any other remedy 
to recover possession, the land was recovered by the ad- 
ministrator. 
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3, 4. Nor does it matter that the land was appraised by 
the administrator, because the estimating its value by ap- 
praisers is no eviction of those in possession, and no re- 
duction to possession by the administrator. 64 Ga., 11. 

Doubtless, it was this view of the law of thiscase which 
induced the court below to exclude the evidence of in- 
solvency of the estate and the fraudulent nature of the 
conveyance to the claimants, coupled with the other 
equally strong view that it did not lie in the mouth of the 
administrator to attack the deed of his intestate, but that 
he was estopped as completely as the intestate donor 
would have been. 19 Ga., 290; 22 /b., 432. 

Moreover, it was this view, doubtless, which also in- 
duced the judge to say, when he overruled the motion for 
a new trial, that “ the verdict under the evidence and the 
law, as given in charge, could not have been otherwise, 
and; therefore, the motion for a new trial is refused.” 

Agreeing with the presiding judge in this view, the 
evidence and the law of the case compelling the verdict, 
the judgment is affirmed. 


PARKER vs. MARTIN ef al. 


1. A plaintiff in ejectment must recover on the strength of his own 
title. A sheriff’s deed, with proof of title in the defendant in 7. fa. 
or of possession in him after the judgment, will change the onus, 
but the sheriff's deed alone will not. 

. Where one of the plaintiff's witnesses absented himself from the 
court-room, and when called did not respond, but the plaintiff made 
no motion for continuance, merely proceeding without him, his tes- 
timony could not be ranked as newly discovered, and formed no 
ground for a new trial. 


Ejectment. Title. New Trial. Before Judge WELL- 
BORN. Lumpkin Superior Court. October Term, 1881. 


Parker brought ejectment against Martin e¢ a/. He 
relied on the trial upon a sheriff's deed made in 1879, un- 
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der a judgment against one Hamilton, which was recov- 
ered in 1869. He also introduced testimony to show that 
some years before the judgment Hamilton had prospected 
for gold on the land, and that no one else had been in 
actual possession, the land being vacant, until Martin put 
a house on it in 1879, and placed one Burgess in it. 

Defendants relied on prescription in Martin under adeed 
made to him in 1852, by one William Martin, administra- 
tor. On the subject of actual possession by defendant, 
Martin, the evidence for the two sides was conflicting. 
The jury found for the defendants. Plaintiff moved for 
a new trial on the following grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because of newly discovered testimony. [This 
ground rested on the fact that plaintiff went to trial sup- 
posing a witness who had been subpcenaed by him was at 
court, but after going into the case he found the witness 
was not there. No motion was made for a continuance, 
but the case proceeded. | 

The motion was overruled, and plaintiff excepted. 


WIER Boyp; M. G. BoypD, for plaintiff in error. 


S. D. IRVIN, for defendants. 


JACKSON, Chief Justice. 
4 


1. The plaintiff in ejectment must recover on the 
strength of his own title. In this case he relies on a sher- 
iff’s deed, but there is no proof of title in the defendant 
in execution, nor of possession in that defendant since 
the rendition of the judgment. The sheriff's deed, aided 
by proof of title in defendant in execution, or possession 
since judgment, would cast the onus on the defendant in 
ejectinent. 9 Ga , 74, et seg.; but in this case it is not shown 
that Hamilton had title or possession since judgment 
against him, and the naked sheriff’s deed will not avail. 
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2. There is nothing in the point of newly discovered 
testimony. It is not newly discovered. The witness was 
in court and left; when called, he did not respond; the 
plaintiff made no motion to continue because the witness 
was not present, but risked the trial in his absence and 
without his evidence. Having risked and lost, it is too 
late now to complain. He can complain only of himself. 
The defendant did him no wrong, and the court denied 
him no right. 

Judgment affirmed. 


CHAPMAN vs. FLOYD. 


1. While a justice can not set aside his own judgment and grant a 
new trial, yet where he has rendered a void judgment, he may treat 
it as a nullity, and proceed as though it had not been rendered. 

2. If one dedicated land to the public for school purposes, and the 
dedication was accepted, possession taken, improvements made, 
capital invested, and the premises used and occupied for such a 
length of time as that the public accommodation would be affected 
by an interruption of the enjoyment, then the public (represented 
by the authorities of the school) would stand in the position of a 
purchaser for value. 

3. Prior to 1859 a deed made by one person whilst another held ad- 
verse possession of the land, was void. 

(a.) The act of 1859 (Code, §2695) was not retroactive. 

4. Where error is assigned on the failure of the judge to charge fully 
concerning a certain part of the case, if neither what was given 
nor what was omitted appears, this court cannot consider the ex- 
ception. 

5. To entitle a deed less than thirty years old to be admitted in evi- 
dence without proof of execution, it must be properly recorded in 
the county where the land lies. Record in another county will 
avail nothing. 

6. This ground of error is controlled by the ruling in the second head- 
note. 

(a.) A request not founded on the evidence was properly refused. 

7. The affidavits amply purged the juryman attacked as partial. 


Justice Courts. Judgments. Nullities. Dedication. 
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Title. Deeds. Laws. Evidence. Jury. New Trial. 
Practice in Supreme Court. Before Judge HARRIS. 
Campbell Superior Court. August Term, 1881. 


Reported in the decision. 


Jno. S. BicBy ; ROAN & ROSSER, for plaintiffs in error. 


R. T. DoRSEY; P. H. BREWSTER; A. C. KING, for 
defendant. 


CRAWFORD, Justice. 


This was a claim case; E. Floyd was the plaintiff in 
fi. fa.; the Fairburn Academy the defendant in 7. 
Ja.; E. B. Chapman the claimant; the 7. fa. issued 
from a justice’s court January 21st, 1881; the levy was on 
the Fairburn Academy, and the land on which it stood— 
the defendant in possession at the date of the levy. 

The land on the trial was shown to have been in the 
possession of one McBride in 1847-8. The claimant 
rested his title on a deed from the trustees of the Meth- 
odist E. church, who claimed under a deed from the At- 
lanta & LaGrange Railroad Company, which claimed un- 
der a deed from Moore, Austell and Camp, into whom 
claimant sought to put title from McBride, but failed. 

The Fairburn Academy claimed title by virtue of 
a dedication from McBride to the public for school 
purposes, which dedication had been accepted, the prop- 
erty improved by building upon it, and used for school 
purposes since the dedication in 1848. 

Upon these two lines of title the case was tried—the 
jury found forthe Academy and against the claimant, that 
is they found the property subject to the execution. 

The claimant seeks to get rid of that finding by a mo- 
tion for a new trial, and alleges that the errors which were 
committed thereon entitle him to such new trial. 

1. The first error upon which he relies is that the judge 
erred in refusing to exclude from the jury the 7. fa. un- 
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der which the levy was made, because it recited that it 
was issued upon a judgment rendered in January, 1881, 
when it should have recited that it was issued upon a 
judgment-rendered in December, 1880. 

In connection with the motion to exclude, it appeared 
that the original suit was against the “Fairburn Academy,” 
whilst the judgment rendered in December, 1880, was 
against the trustees in their individual names. At the 
January term, 1881, of the court, the magistrate entered 
up a judgment against the real defendant, the ‘Fair- 
burn Academy,” and from this judgment the 7. fa. was 
issued. So far as the record shows, there was no fi. fa. 
issued from the judgment rendered in December, 1£80; 
if there had been it would have been void, and the mag- 
istrate had the right so to consider it, as well as the judg- 
ment on which it was founded. Whilst a justice of the 
peace has no power to set aside his own judgment, and 
grant a new trial, yet where he renders a void judgment, 
he may disregard it and treat it‘as a nullity. 55 Ga., 410. 

2. The second ground of error is that the court charged 
the jury: “If this land had been dedicated to the public 
for school purposes, had been accepted, possession taken, 
improvements made, capital invested, and the premises 
used and occupied for such a length of time as that the 
public accommodation would be affected by an interrup- 
tion of the enjoyment, then the public stood in the posi- 
tion of a purchaser for value, and it would be their duty 
to find the property subject. The effect of finding the 
property subject was to find the title in the Fairburn 
Academy, the defendant in the execution.” 

This charge of the judge is fully authorized by §2684 
of the Code, and the ruling of this court in the 12th Ga., 
239. 

3. The next error assigned is because the judge charged 
that a deed made prior to the year 1859 by one“person, 
whilst another held adverse possession of the land, con- 
veyed notitle tothe grantee. If, therefore, Austell, Moore 
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and Camp conveyed the land in controversy to the At- 
lanta and LaGrange Railroad Company, whilst the public 
was holding it adversely to them, under the dedication to 
the public for school purposes, the railroad company took 
no title to the same. And if the deed to the trustees of 
the Methodist church was made whilst the land in con- 
troversy was held adversely to the railroad company, then 
the deed would convey no title to the said trustees. 

This charge is supported by the decisions in the 18th 
Ga., 181; 32 /b., 182; 37 1b., 5. 

The act of 1859 applied to deeds made after its pas- 


sage. 

4. The fourth ground of error insisted upon is, that the 
judge, after charging upon the subject of adverse posses- 
sion, failed to charge as to what constituted adverse pos- 
session. Where an exception is taken to the charge of 
the court and the same is not set out in the record or in 
the bill of exceptions, this court cannot consider it ; and 


where it is claimed that there is an omission to charge, 
and neither that which is given ror that which is omitted 
appears, this court cannot consider it. 

5. The next assignment of error is that the court re- 
fused to allow read in evidence a certified copy of a deed 
made in 1849 by McBride to Smith, Moore and Austell 
to certain lands lying partly in Fayette and partly in 
Campbell county, said deed including the land upon 
which the Academy stood. To entitle a deed not being 
over thirty years old to be admitted in evidence without 
proof of execution it must be properly recorded in the 
county where the land lies. Code, §§2705, 2712. 

This deed having been recorded in Fayette county did 
not meet the requirements of the law as to registration, 
so as to allow it to be read in evidence without proof 
touching lands in the county of Campbell. 

6. Because the court refused to charge as requested 
that if the school authorities held the land upon which 
the school-house stood by virtue cf a dedication from 
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claimant, or any one under whom he held, then the pos- 
session so held would not be adverse and it would be the 
duty of the jury to find the property not subject. 

The question made by this request to charge is ruled 
in the secoud assignment of error. Besides, the defend- 
ant in f. fa. did not hold under the claimant nor from. 
any one under whom he held, and for that reason the re- 
fusal to charge as requested was not error. 

7. The last ground of error relied upon is that Torrance, 
the foreman of the jury, was not an impartial juror, and. 
did not act impartially during the pendency of the trial. 
The affidavits submitted to the judge in his opinion amply 
purged the juror, and they so appear to us. 

Judgment affirmed. 


MCWILLIAMS vs. MCWILLIAMS ef ail. 


1. Where interrogatories are prepared for a witness, his residence 
must be stated therein, if known. 

(a.) It is not necessary to make objection to the interrogatories on that 
ground before the issuance of commission. We would suggest, 
however, that it would be well to enlarge the rule of court so as to 
require all objections which go to the application for a commission 
to be made before such commission is issued. 

2. Where a husband and father, as head of his family, applied for a 
homestead, a failure to allege out of whose property it was to be 
carved was not such a fatal defect as would render the proceeding 
void. The presumption would be that the homestead was to be 
carved out of his estate. 

(a.) Especially was the proceeding not void in thiscase where the ap- 
plication asked that a homestead should be set apart out of the 
place on which the applicant lived. 


Interrogatories. Practice in Superior Court. Home- 
stead. Presumption. Before Judge HARRIS. Coweta 
Superior Court. September Term, 1881. 


Reported in the decision. 
v 68—31 
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R. S. BURCH; J. W. POWELL; W. A. TURNER, for 
plaintiff in error. 


J. B. S. Davis; J. S. BicBy, for defendants. 


JACKSON, Chief Justice. 


Two questions are made in the motion fora new trial 
in this case: first, must interrogatories state the place of 
residence of witness, and if so, must the objection to their 
admissibility be made before commission issues, as in case 
of leading questions ? and secondly, where husband and 
father applies for homestead must the application show 
out of whose property it is to be carved, and without such 
affirmative allegation is the homestead void ? 

1. In respect to the first question the Code is explicit 
that the residence must be stated if known, Code, §$387¢; 
but it is insisted that objection should be made as in case 
of leading questions when the party is served with the 
interrogatories. The rule of court which requires 
that objection to leading questions must be made 
before the issue of commission does not embrace the res- 
idence of the witness. We cannot say, therefore, that 
the law requires the objection to be then made in positive 
terms; but the reason on which that rule is founded ought 
to cover it, and it would be well to extend the rule to em- 
brace this and all other objections which go to the appli- 
cation for the commission and not to the execution of it 
afterward. It is not for us, however, to make the rules 
for the superior courts, but only to construe them; and 
we cannot construe this rule to embrace this subject mat- 
ter, because it is confined to leading questions. 

2. The second point is covered by the ruling at the last 
term in the case of Wilder & Sons vs. Frederick, not yet 
reported. There it is ruled that where the husband and 
father applies, the presumption is that the application is 
that the homestead be carved out of his own property ; 
and it must be so, because the head of the family is usu- 
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ally the owner of the property of the household, and he 
has no right to have it taken out of any other property 
than his own. In this case that presumption is strength- 
ened by the allegation in the application that it is to be 
carved out of the property, describing it fully, “ where he 
resides.”” That notifies all creditors, and it is for them 
to take notice that their debtor’s residence and the sur- 
rounding lands described are about to be taken from un- 
der the cover of their claims, and they must govern them- 
selves accordingly. If the application, therefore, was suf- 
ficiently explicit, it and the balance of the record of the 
homestead estate, there being no other objection raised, 
should have gone to the jury, and the court erred in re- 
jecting them. 
Judgment reversed. 


HARRIS vs. SMITH. 


An action by a defendant in 7. fa. against the sheriff for the balance 
of funds in his hands arising from a sale under the 7. /a. after 
payiny it off, is barred in four years. 

(a.) The provision in §2916 of the Code that suits for the enforcement 
of rights arising under statutes, acts of incorporation, ‘or by ope- 
ration of law” should be barred in twenty years, was not intended 
to include every case of implied assumpsit, but the last clause ap- 
plied to such rights as arose in connection with or through statutes 
or acts of incorporation, though not strictly under the very words 
thereof. 


Contracts. Laws. Statute of Limitations. Before 
Judge Hoop: Randolph Superior Court. November 
Term, 1881. 


Reported in the decision. 
JOHN T. CLARKE & SON, for plaintiff in error. 


KENNON & Hoop, for defendant. 
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CRAWFORD, Justice. 


In May, 1875, L. A. Smith, the defendant in error, sold, 
as sheriff of Randolph county, under execution, certain 
property of James M. Harris, the defendant in error, and 
after settling the f#. fa. in full, there remained of the 
money arising from the sale, as alleged by Harris, $122.60. 

At the May term, 1881, of the superior court for said 
county, Harris brought a rule against Smith for thismoney. 
In answer to the rule Smith showed for cause payment, 
and the statute of limitations of four years. 

Counsel for movant demurred to the plea of the statute 
of limitations, on the ground that this liability arose by 
operation of law, and that the statutory bar was twenty 
years. The demurrer was overruled, and that is the error 
assigned. 

It is admitted that prior to the act of 1855-6, Code, 
$2916, sheriffs were protected by the four years statute of 
limitations, but by that act it was changed to twenty. 

It declares that all suits for the enforcement of rights 
arising under statutes, acts of incorporation, or by opera- 
tion of law shall be brought in twenty years after the 
right of action accrues. 

We cannot concur with the learned counsel who argued 
this case, that the words relied upon were ever intended 
to apply to such a liability as that which is made by this 
record. 

But, if it is asked, if they do not refer to such a case, 
then to what class of cases were they intended toapply ? In 
looking at the act itself, we find that the legislature was 
dealing with rights accruing to individuals under statutes, 
and acts of incorporation, the latter of which, especially 
about the date of the passage of the act, had given rise 
to great litigation in the state. In some of the cases 
growing out of both statutory and charter liabilities of 
parties, it was held that obligations arose which were 
“guast ex contractu,and imposed by operation of mere 
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law.” Banks vs. Darden, 18 Ga., 341. Looking at the 
act and the judicial decisions of the times, it would seem 
that these words were intended to apply to such rights as 
arise in connection with, though not strictly under, the 
very words of the statutes or acts of incorporation. 

But that it does not apply to the case before us we 
think very clear; if, indeed, it were made so to apply, we 
are at a loss to see where it would stop; for every right 
to recover arises in some way by operaticn of law, and if 
we stick to the letter of this act there would be but few 
cases barred by the statute of four years. 

The books are full of authority to the effect that 
“whenever there is a right on one side and a duty on the 
other, founded ona sufficient consideration, the law im- 
plies a contract, and an action will lie for its enforcement.” 

All actions, says the Code, arising upon any implied 
assumpsit or undertaking, must be brought in four years 
after the right accrues. This liability falls beyond ques- 
tion under this section, and the court was right in over- 
ruling the demurrer. 9 Ga., 413. 

Judgment affirmed. 


THE MECHANICS’ AND TRADERS’ BANK OF ROME ef al. 
vs. HARRISON, executor, e¢ al. 


1. A case may be brought to this court upon the rendition of a final 
judgment therein, or upon the refusal of a judgment which would 
have finally disposed of the case had it been rendered as contended 
for by the excepting party. 

(a.) Interlocutory exceptions cannot be considered in this court until a 
final disposition of the case in the court below. Therefore, on ex- 
ception to the overruling of a demurrer to a bill in equity, interlo- 
cutory exceptions to rulings made in the progress of the case prior 
to the demurrer cannot be considered. 

(4.) Permission granted to file such exceptions pendente lite. 

2. Where some of the defendants toa bill in equity except to the 
overruling of a demurrer to the bill, they need not serve their co- 
defendants with the bill of exceptions. 
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3. On the hearing of the application for injunction, the question con- 
cerns the granting of that writ alone, and a decision on it does not 
preclude a demurrer filed thereafter for want of equity in the bill. 

. That certain exceptions cannot be heard will not work a dismissal 
of the writ of error, if other exceptions properly taken remain. 

. Where the proper management of a trust estate, the execution of 
its trusts and the determination of claims against it were involved, 
a bill for direction and to prevent a multiplicity of suits was not 
without equity. 

. A foreign executor may sue in this state like any ovher litigant, upon 
complying with the conditions required of him. Code, §2414. 

. The will of a non-resident which conveys realty in this state, is to 
be construed as to such realty in accordance with the laws of this 


State. 


Practice in Supreme Court. Administrators and Exec- 
utors. Wills. Before Judge SNEAD. Richmond Supe- 
riorCourt. October Term, 1881. 


To the facts reported in the decision it is only neces- 
sary to add the following: Harrison, executor, filed his 
bill against the Mechanics’ and Traders’ Bank e¢ a/., pray- 
ing an injunction to restrain certain creditors of the estate, 
and of one of the distributees thereof, from proceeding 
to enforce their claims, and praying also for direction as 
to distribution of assets,and conduct of administration. 
Certain of the defendants demurred to the bill. On the 
hearing of the demurrer the court overruled it, but struck 
cross-bills which had been filed by defendants, on demurrer 
by complainants. The demurring defendants excepted. 
Prior to this ruling, certain interlocutory rulings had been 
made referring the case to a master, etc., and on excep- 
tion error was assigned on this, and the striking of the 
cross-bills, as wellas the main ruling. All of the defend- 
ants were not served with the bill of exceptions. On ar- 
gument in the supreme court, a motion was made to dis- 
miss the bill of exceptions on the grounds stated in the 
first four divisions of the opinion, which was decided as 
therein set forth. 
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W. W. MONTGOMERY; BARNES & CUMMING, for de- 
fendants. 


SPEER, Justice. 


1. This case comes before this court on a judgment 
overruling a demurrer to the bill of complainants. The 
writ of error brings that issue here properly, because, if 
the demurrer had been sustained and the case dismissed, 
there would have been an end to the controversy. But, 
each party has excepted to other rulings of the court inter- 
locutory in their character, such as reference to the mas- 
ter and demurrer to answersin the nature of cross-bills 
by the defendants. These exceptions cannot be heard 
on this writ of error, because they can only be reviewed 
when the final hearing of the case has been had. See 
Code, §4250. The language of that section is—speaking 
of these interlocutory exceptions—‘“ and should the case 
at its final termination be carried by writ of error to the 
supreme court, by either party, error may be assigned 
upon such bills of exceptions and a reversal and new trial 
nay be allowed thereon, when it is manifest that such 
error or decision of the court has or may have affected 
the final result of the case.” 

So that it is too clear for argument, that these interlocu- 
tory exceptions cannot be heard until the final termination 
of the case in the court below. If either party has not 
filed the exceptions as interlocutory, but has embodied 
them in the bill of exceptions now brought here, he may 
still file them in the court below, and make them of record, 
so as to be brought up for review on the final termination 
of the cause, should that termination of it come to this 
court for review. (64 Ga.,740; Standford vs. Treadwell, 
present term.) Therefore, the only question to be now 
reviewed is the demurrer to the original bill. 

2, 3, 4. A motion was made to dismiss this writ of error 
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on three grounds, first, that the defendants were not 
served. They need not be served because other defend- 
ants have brought this cause, and they need only to serve 
the complainants, especially when they demur to the bill 
for want of equity. Second, because the bill of excep- 
tions was not certified within thirty days from that decis- 
ion rendered, whereby alone the court could adjudicate 
the point, which it is claimed was when the court passed 
upon the injunction. 

But, on the application for injunction at chambers, the 
sole question is the grant or refusal of that writ. No 
judgment overruling the demurrer was then rendered, and 
none could have been rendered (58 Ga., 184), on the 
mere application for injunction. Thirdly, because the 
exceptions come up by piecemeal. We have lopped off 
the pieces, and the only one left is as to overruling the 
demurrer to the original bill. We, therefore, overrule the 
motion to dismiss this writ of error, as to the question we 
now shall and can only review, and to that we now ad- 
dress ourselves. : 

5. Complainant below, as a foreign executor of his wife, 
Mary G. Harrison, who died in New Jersey, in conjunction 
with certain legatees under her will, filed their bill against 
various defendants, creditors of the testatrix, and .also 
creditors of certain legatees under the will, in which he 
alleges that creditors by numerous suits, both by attach- 
ment and at common law, are levying upon certain prop- 
erty of the estate, seeking to subject the interest of said 
legatees in said property totheirdebts. It is alleged that 
Mary G. Harrison, the testatrix, formerly Jones, and her 
sister, Sarah F. Gardner, were tenants in common, by in- 
heritance to a large amount of real estate in the city of 
Augusta; that on the marriage of said Sarah and Mary 
G., with their husbands, all their interest in said property 
was conveyed to trustees in said deeds named to 
their separate use, with certain powers, limitations, etc.; 
that soon after the marriage of Mary G., a partition of 
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said lands was had, between her and her sister. After 
said partition, Sarah, under power in the marriage settle- 
ment, sold to the trustees of Mary G., in consideration of 
two bonds of $40,000.00 each and an annuity of five thou- 
sand dollars to R. H. Gardner and his wife, Sarah Gard- 
ner, to be paid to them during their joint lives and to the 
survivor, the entire interest held by them under the mar- 
riage settlement of Sarah Gardner. The object of the 
sale was, first, to secure said annuity to Gardner and wife, 
and, secondly, to create an indebtedness from the trust 
estate of Mary G. Harrison, for the benefit of those enti- 
tled to said trust estate of Mrs. Gardner in remainder. It 
is charged the annuity of $5,000.00 was regularly paid to 
Gardner and wife jointly, to the death of Mrs. Gardner, 
in 1869, and since to R. H. Gardner. Mrs. Gardner died, 
leaving as her blood heirs the testatrix, then living, and 
her brother, Geo. N. Jones. Testatrix died in 1875 and 
the brother died in 1878. 

Complainant is advised one of the two bonds of $40,- 
000.00, payable upon the death of Mr. Gardner, has, by 
the terms of Mrs, Gardner’s marriage settlement, become 
the property of testatrix’s estate, and has thus become 
extinguished, but the other bond is a valid claim against 
her estate, payable on the death of R. H. Gardner, and 
that the annuity of $5,000.00 is a yearly subsisting claim 
against testatrix’s estate during the life of R. H. Gardner. 

The legatees, under the will of testatrix, are the Pro- 
testant Episcopal Church of the Diocese of Georgia, the 
complainant and his three sons; their several interests 
appear by the will exhibited. 

Complainant alleges that, supposing the estate in his 
hands as executor was ample to meet its debts due Gard- 
ner and Jones, and desirous of providing for W. H. Har- 
rison, Jr., whohad arrived at age, he executed to him cer- 
tain conveyances of portions of the real estate of testa- 
trix as appears by deeds attached, and which was about 
in value what his share in said estate was after making al- 





468 SUPREME COURT OF GEORGIA. 





The Mechanics’ and Traders’ Bank of Rome ef a/. vs. Harrison, executor, ef a/. 





lowance for claims against the estate—except it was under- 
derstood that the rents of the property so conveyed were 
to be reserved to aid in paying the annuity to Gardner. 
He alleges much of the real estate left is unimproved and 
unproductive and subject to annual taxes of $3,000.00 or 
more, and that the whole income is not quite suffi- 
cient to pay the necessary expenses of the annuity, and 
if the property conveyed to Harrison, Jr., is withdrawn from 
the estate, the income of the remainder will be wholly in- 
sufficient to meet the charges upon the property. Harri- 
son, Jr., has mortgaged the property conveyed to him to 
certain trustees to secure the payment of $30,000.00 of 
bonds issued by him, which have become due, and fore- 
closure is threatened. He has likewise mortgaged certain 
portions of said property to Warner, trustee, to secure 
the payment of certain notes he (Harrison, Jr.,) indorsed 
for Hazleton & Harrison to the amount $18,000.00, all of 
which are due and protested. 

The Mechanics’ and Traders’ Bank have garnished 
complainant, individually as executor, on account of a debt 
due it by Harrison, Jr. Other parties have sued complain- 
ant individually and threaten to levy on his interest in 
the estate of testatrix. He cannot permit his interest 
or that of the property conveyed to W. H. Harrison, Jr., 
to be levied on and sold by attachment and general judg- 
ments until provision is first made for the creditors and 
other legatees of the estate. 

Complainant charges that various judgments have been 
obtained by the individual creditors of complainant against 
him, and also against W. H. Harrison, Jr., and are being 
levied on their interest in said estate, the interest of com- 
plainant being a one-third undivided interest in fee and a 
life interest in the other two-thirds of all of said lands. 
Said property so levied on being part of the estate of his 
testatrix. Other suits now pending against him and W. 
H. Harrison, Jr., will soon go to judgment, and if levied 
upon the property of the estate (and there is none other 
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to levy upon) will greatly embarrass the administration of 
the estate. 

Discovery is waived; a decree is sought for directions 
instructing him, in view of the conflicting claims of the 
defendants, how to administer the estate of testatrix ; 
that defendants may establish their priorities and show to 
what extent they can legally subject the assets of said 
estate to the payment of their claims; that the rights of 
creditors and legatees may be protected, and also a gen- 
eral prayer for relief. A prayer for injunction against the 
defendant is also asked for. To this bill various exhibits 
referred to in the bill are attached. 

The court on a hearing granted the injunction as prayed 
for. Certain of the attaching creditors thereafter filed 
their demurrer to said bill. 

(1.) For want of equity. 

(2.) Want of proper parties. 

(3.) Because there is an adequate remedy at law. 

(4.) From failure of complainant to attach certain papers 
to his bill referred to, in compliance withthe 4th rule in 
equity. 

The bill is filed by the executor, seeking the aid of a 
court of chancery to direct him as to the execution of 
the will of his testatrix, and determine in what manner 
he shall execute the same, with a view to protect the inter- 
est of those who have claims against the estate of his tes- 
tatrix, not only as creditors but as legatees under her 
will, and at the same time to adjust the rights of that 
numerous class of creditors of two of those legatees 
whose interest as such in said estate they are seeking to 
subject to their debts. 

In the case of Miles & Co. vs. Peabody, administrator, 
64 Ga.. 729, thiscourt held: ‘‘Where questions of advance- 
ment to heirs at law of a deceased, and the amount due 
to each, and the claims of the creditors of the estate and 
one of the heirs by attachment and otherwise and their 
priorites, all had to be determined before an administra- 
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tor could move safely in disposing of the estate, a bill by 
him against the heirs and creditors for direction and dis- 
tribution is not without equity.” 

From the allegations in this bill, it appears that this will 
was executed in Georgia; that subsequently the testatrix 
removed to New Jersey, and there died. That the probate 
of the will was had there and letters were granted there. 
That the executor has returned and resumed his domicile 
here, and with the whole estate of his testatrix in this 
state is seeking to execute his trust here. In the language 
of a former decision of this court, we might well say, 
this cause revolves around two centres, one that of the 
testatrix where creditors and legatees are contending for 
the estate as being preferred claimants, and the other are 
the creditors of W. H. Harrison, Sr., and W. H. Harri- 
son, Jr., as legatees. To divide or administer this estate 
among these contesting claimants so as not to involve 
this executor in danger and loss, the interposition of chan- 
cery, we think, might well be invoked. Todistribute both 
according to law, makes the task more difficult and neces- 
sitates the aid of equity on its general jurisdiction of all 
matters of trusts, as well as that which arises from a state 
of things which would multiply suits, and waste the es- 
tate in expenses and costs. This executor charges if these 
suits are allowed to proceed and the interest of these leg- 
atees are seized and sold, it will wholly disable him from 
paying this annuity due from the estate of his testatrix 
to R. H. Gardner of $5,000.00 during his life, and the 
bond debt of $40,000.00 maturing to the estate of Noble 
at the termination of the life estate of Gardner. These 
creditors have a prior and preferred claim to be secured 
from this estate prior to all others and equity should in- 
terfere to protect them. 

It is claimed, however, that there are no proper parties 
to this bill, and thisisthe second ground of demurrer. In 
other words, this executor being a foreign executor, it is 
said, cannot maintain this suit. 
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Section 2450 of the Code declares, ‘“‘ That these foreign 
executors shall be entitled to use all the processes and 
remedies prescribed by the laws of this state in the same 
manner as if qualified under the laws of this state.” In 
construing this section of the Code, in 44 Ga., 38, this 
court ruled, “that when an exemplification of the probate 
of a will in another state is filed (as has been done in this 
case) in the clerk’s office, under the provision of the 2414th 
section of the Code, properly authenticated according to 
the law of the state of the testator’s domicile, it is sufficient 
to authorize the executors to sue in the courts of this 
state.” There is nothing in the act of 16th December, 
1878, to modify or change this provision of the Code as 
contended for by counsel for plaintiff in error as to these 
remedies. Under our view of the complications and em. 
barrassments of this administration, we can see no ade- 
quate remedy at law to meet the varied issues, etc., that 
will arise in the administration of this estate; but acourt 
of chancery, with its ample and comprehensive methods 
of relief, alone can embrace them and settle them under 
one general decree. 

It is claimed that there were not all of the exhibits at- 
tached to compiainant’s bill as required by the fourth rule 
of equity. While this may be true, it is in the power ofthe 
court below to require this to be done on terms, and we 
presume this will bedone in time, in the discretion of the 
chancellor. 

But it is also insisted that as this bill is filed by a 
foreign executor, and the will was admitted to pro- 
bate in New Jersey, where testatrix died, that the execu-’ 
tor should have invoked the laws of New Jersey under the 
comity of states to have aided in the execution of this 
trust, and that the provisions of this will.are to be con- 
strued by the laws of that state. While such might be the 
rule in the bequest of personal estate, we do not think it 
applicable to real estate within this state. In the case of 
Kerr vs. White, executor, §2 Ga., 362, it was held that where 
a will isexecuted and admitted to probate in Tennessee 
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in conformity with the laws of Georgia, devising certain 
lands in this state to A B in trust for the testator’s chil- 
dren, the trustee takes the title tothe land under our law 
clothed with the trust for the beneficiaries, and the laws of 
Tennessee, prescribing upon what terms the trustee shall 
enter upon the execution of the trust, have no application. 
Touching devises in wills in foreign jurisdictions of lands 
situated in tnis state, the /ex forz obtains and not the /ex 


loci. 
Judgment affirmed. 


BULLARD vs. JONES, administratrix, e¢ ad. 


1. Though a deed may have been made in 1872, with bond to re-con- 
vey, to secure the payment of a usurious debt, yet if in june, 1873, 
the parties came together, and the debtors surrendered the land 
absolutely to the creditor in payment of the debt, it being agreed 
that the bond should be delivered up and canceled, the title became 
fixed in the creditor, and the debtors could not afterwards recover 
the land, though the bond may not have been in fact surrendered 
and canceled. 

2. If the land was placed by the debtors in the hands of the creditor 
with the agreement that he was to sell it, pay himself, and then turn 
over the excess to the debtors, no time being specified within which 
this was to be done, and no agreement being made as to its use 
meanwhile, the creditor was bound to use such diligence and efforts 
to sell as good faith and fair dealing required. 

(a.) If he failed to sell without fault or negligence on his part, and re- 
ceived during the time of such holding any benefit resulting from 
the use and occupation of the land, he would be liable to account 
for the same. He would also be entitled to such allowances for 
legitimate expenses incurred in and about the performance of his 
obligation as were necessary to make the land available for use as 
well as to protect its ownership and possession. 

(4.) It being in controversy which of these hypotheses was true, if the 
creditor bargained the land to another for less than the amount of 
the debt, and the debtors knowing it made no objection, this was a 
circumstance which the jury might consider as tending to show that 
the debtors understood their debt to be extinguished. 

3. Where the creditor bargained the place to another and a part of 
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the purchase price was paid, but subsequently the contract was not 
consummated, it was error to charge that the creditor was liable to 
the debtors both for rents and profits from the time he took posses- 
sion and also for the amount received on the sale. 

. The verdict does not conform to the evidence in the case. 


Title. Interest and Usury. Equity. Debtor and 
Creditor. Contracts. Before Judge PATE. Twiggs Su- 
perior Court. March Term, 1881. 


Reported in the decision. 


LANIER & ANDERSON; HILL & Harris; JNo. F. 
GLOVER, for plaintiff in error. 


HALL & SON; DUNCAN & MILLER; J. D. JONEs, for 
defendants. 


CRAWFORD, Justice. 


The defendants in error, Jones & Watson, being indebt- 
ed to one Sutton a balance on purchase money for land, 
applied to Bullard, the plaintiff in error, for a loan with 
which to complete the payment due to Sutton. The loan 
was effected January 18, 1872, by Sutton’s making Bullard 
a deed to the land to secure the note, and by his execut- 
ing a bond for titles to Jones & Watson to make them a 
deed when the note was paid. The sum borrowed was 
$1,500.00, the interest agreed upon 2} per cent. a month, 
making the note at maturity, December 25th, 1872, 
amount to $2,000.00. Not being paid, in June, 1878, it 
was renewed and extended to December 25th, 1873, by ad- 
ding in the accrued and accruing interest, which brought 
up the amount due at that time to $2,631.58. The bond 
for titles was also renewed to correspond with the note. 
Jones & Watson failed to meet this note also at maturity, 
whereupon, soon thereafter, an agreement was entered 
into by the parties, which not being in writing, and not 
distinctly understood between them, causes this litigation. 
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Jones & Watson claim that, seeing the interest was eating 
up the land, they proposed to Bullard, as he had the title, 
to take the land, sell it, pay himself, and pay them the 
overplus, which he agreed to do. 

On the other hand, Bullard says that the land was sur- 
rendered to him in payment of the note, and that he 
took possession as the absolute and unconditional owner. 

He went into possession of the land in February, 1874, 
and having had it for four years, and rendering no account 
of any sale, Jones & Watson brought this suit, praying an 
account from him of the amount received from the sale, 
and rent of the land; the amount of usury ; and a decree 
declaring the contract void for usury; that the deed be 
canceled, and that the land be decreed to be the property 
of Jones & Watson, after paying whatever sum may be 
due to Bullard. 

The defendant denied all liabity to account to them for 
any thing; alleged that one of the lots of land had been 
levied on for the taxes of Jones & Watson, and also un- 
der an execution against Sutton; that he was at great 
trouble and expense in protecting the title; that he had 
sold the land to one Walker for $3,000.00, one third of 
which was cash ; failing to pay the other instalments, he 
had to sue him out of possession at an expense of $100.00, 
all of which amounts are particularly set forth in his an- 
swer. ‘ 

Upon the trial of the case the testimony of the parties 
themselves supported their respective theories of the con- 
tract. Other witnesses were introduced to testify as to 
the value of the land, for sale, its value for rent, and all 
matters of expense attending the use and occupation, as 
well as the expense of protecting the title, etc. 

The jury returned a verdict finding Jones & Watson in 
debt to Bullard $686.36 on their note, and that the same 
be paid by them within ninety days or the land should be 
soid for the payment of thesame. This verdict was con- 
strued by the court to mean that when Jones & Watson 
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paid the aforesaid sum the title to the land should vest 
in them, and it was so decreed. 

The defendant moved for a new trial on the usual stat- 
utory grounds, besides others based upon charges given 
and refused by the judge. 

There is no view in which we can look at this verdict, 
under the facts as established at the trial, that would au- 
thorize it to stand under the law. There never was any 
legal title in the complainants to this land, nor did they 
ever have a perfect equity upon which they could claim it. 

The deed, it is true, was made in January, 1872, and 
standing by itself, could never have been enforced except 
as an equitable mortgage, and that only to the extent of 
the amount due for principal and ten per cent. interest 
thereon. It is also true, that eventhough usurious, if the 
parties came together in June, 1873, when there was no 
usury law in force, and agreed unconditionally that the 
land was to be taken by Bullard in payment of his debt 
against Jones & Watson, he delivering up to them their 
note for $2,631.58, and they delivering up to him his bond 
with the possession of the land, then Bullard would have 
had a good title to the land, although the Sutton deed 
was not taken up and a new one executed. McCaskill vs. 
Lathrop & Co.,63 Ga.,96. Nor would the title fail under 
such a contract if the land were surrendered, although the 
note and bond were not exchanged by reason of a mere 
inadvertance. 

If, on the contrary, the parties did not thus agree, 
but Bullard agreed to take the land, sell it, pay himself 
and then turn over the excess to Jones & Watson, with 
no time specified within which it was to be done, and no 
agreement as to its use meanwhile, then in that case Bul- 
lard was bound to use such diligence and effort to sell as 
good faith and fair dealing required. But if he failed to 
sell without fault or negligence on his part, and received 
during such time any benefit resulting from the use and 
occupation of the land, he would be liable to account for 

v 68—32 








476 SUPREME COURT OF GEORGIA. 


Bullard vs. Jones, administratrix, e¢ a7. 


the same. Coupled with this liability, there existed a cor- 
responding right to such allowances for all legitimate ex- 
penses incurred in and about the performance of his ob- 
ligation, as were necessary to make the land available for 
use, as well as to protect its ownership and possession. 

Should the facts upon a trial be found with the theory 
and claim of Bullard, that necessarily ends the case. But 
if, on the other hand, with the complainants, then, coming 
‘into a court of equity as they have, they are bound to do 
equity, and should be made to account for all sums legally 
due the defendant, whether for loans received, or for all 
proper allowances to which he may be entitled. 

In January, 1872, conventional interest as high as 10 
per cent. per annum was collectible by law; and in June, 
1873, any rate of interest agreed upon in writing was col- 
lectible. If, therefore, in June, 1873, these parties came 
together and stipulated that the interest should be two 
per cent. a month, it waslegal, and the courts were bound 
to enforce it at that rate until paid. Not only so, but if 
in consideration of the further extension of the note, it 
was also agreed that the excess of interest over 10 per 
cent. included in the note of January, 1872, should be 
paid as part of the consideration for forbearance to sue 
and for the indulgence given, then the parties would be 
liable therefor. To make such liability, the agreement 
should be express and not implied from the mere re- 
newal of the note. TZaylor vs. Thomas, 61 Ga., 472. 

Taking, then, these several principles as the law of the 
case, the court below erred in refusing to charge as re- 
quested in the roth and 12th grounds of the motion for 
a new trial, which were : 

(10.) “If you believe that the amount of Bullard’s note, 
when he bargained to sell to Walker, was more than the 
price at which he agreed to sell to Walker, and Jones and 
Watson stood by and knew such bargain to sell was made, 
and offered no objection thereto and acquiesced therein, 
you may-consider that as a circumstance showing that 
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they understood their agreement with Bullard under 
which he went into possession to be in extinguishment of 
the debt.” 

(12.) “Ifthe jury believe from the evidence that the land 
in question was surrendered to Bullard by Jones and Wat- 
son in satisfaction of the debt, and that Bullard went into 
possession and held the same as his own in satisfaction 
and settlement of the debt in question, and that it was 
agreed that the said bond for titles should be delivered 
up and canceled, then I charge you that complainants 
cannot recover in this action, though there may have been 
usury in the original debt, and though said bond was not 
in fact surrendered up and canceled, and the jury will so 
find.” 

The court erred in charging as follows: 

(15.) “ Now in reference to the claim for rents and profits, 
I charge you that if you find there was this agreement to 
take the land and dispose of it and pay off the note, and 
the defendant has not done so, then I charge you that the 
complainants have the right to the rents and profits, and 
Bullard must account for the same from the time he took 
possession till now. You will see how much these rents 
are from the evidence before you. Thecomplainants also 
have the right to have the amount received from Walker 
credited on said note.” 

To charge Bullard with the rents from the time he took 
the land up to the trial, and to charge him “ also” with 
the amount received from Walker, would be inequitable 
and unjust. 

Besides these errors of law, if the calculations made and 
submitted by the counsel for defendants in error, were 
those adopted by the jury, or approximated them, then 
the rents charged Bullard were $200.00 a year higher than 
Watson, one of the complainants, swore that they were 
worth. Further, there was no allowance for the repairs, 
except to stand off the rent of 1875 against them, when 
that was one of the years the land was occupied by Walker, 
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and the whole amount received from him had been 
already charged up against Bullard. 

Again, even if the debt of Bullard were reduced to 
$1,725.00, in June, 1873, which Io per cent. on $1,500.00 
would make, the agreed rate of interest afterwards due 
thereon would exceed $400.00 per annum—$100.00 more 
than Watson swore that the land was worth for rent a 
year; hence it is not easy to see exactly how the debt was 
reduced to $686.36 on any fair basis under the testimony. 

Let the case be tried over in conformity to the princi- 
ples herein set forth, and doubtless a fair and equitable 
verdict will be rendered. 

Judgment reversed. 


JACKSON, Chief Justice, concurring. 


It seems that the principle ruled in Heuser vs. The Fort 
Valley Bank, 57 Ga., 95, was extended in the case of Zay- 
lor vs. Themas, 61 Ga., 472, s0 as to embrace usurious 
and illegal past interest in a new contract made when 
there was no law against usury. If so, I yield to it until 
reviewed, preferring to stand on the rule laid down in the 
57th Ga., limiting the new contract to future interest, and 
not permitting past usurious interest to be recovered ona 
new contract. My brother Speer also concurs in this view. 


DIXON vs. MASON. 


1. A judgment may be amended so as to conform to the verdict on 
which it is founded after execution has been issued, or even after it 
has been satisfied. 

2. The judgment must be amended by an inspection of the record, in- 
cluding the verdict and pleadings; parol proof cannot furnish a 
ground of amendment not in the record. Especially is this the case 
after the lapse of years and the full execution of final process. 


Judgments. Amendment. Practice in Superior Court. 
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Before Judge LAwsOn. Wilkinson Superior Court. Oc- 
tober Term, 1881. 







Reported in the decision. 


J. W. LinpsEy, for plaintiff in error. 







F. CHAMBERS, for defendant. 


JACKSON, Chief Justice. 







This was a motion to amend a judgment entered ona 
verdict, so as to make the judgment accord with the ver- 
dict. The motion was denied, and the error assigned here 
is the denial of the mction to amend. 

The facts are, that on appeal from the line marked by 
processioners the following verdict was returned: “ We, 
the jury, establish the McCraney survey, commencing at 
the south corner and running a straight line to the north 
corner.’ Whereupon the following judgment was ren- 
dered: “ Whereupon it is considered and adjudged that 
the verdict of the jury be enforced, and that the line sur- 
veyed by the surveyor, McCraney, be established as the 
true line dividing the lot, number 11g, in the 3d district, 
Wilkinson county, in equal parts, between the plaintiff 
and defendant, and it is further ordered, that the costs of 
said proceeding be equally divided between the parties, 
and that the county surveyor proceed to run and mark a 
straight line in accordance with the order dividing said 
lot of land equally between the parties, and that the clerk 
issue execution for costs,” etc. 

The motion to amend is to the effect that the words 
‘equal parts,” and the words “in accordance with the 
order dividing said lot of land equally between the par- 
ties,” be stricken from the judgment, and that these words 
be added after the words “straight line,” to-wit, “ com- 
mencing at the south corner fixed by McCraney, to the 
north corner fixed by him.” 
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1. There can be no doubt that a judgment may be 
amended so as to conform to the verdict after execution 
has issued. Code, §3494. And even after the execution 
has been returned satisfied. 1 Kelly, 469. 

2. But the rule has not been extended beyond allowing 
it to be amended so as to conform to the verdict, and only 
the record will be inspected to see whether it does or does 
not conform, that is to say the courts should not look be- 
yond the verdict and the pleadings. 24 Ga., 429. Parol 
proof will not do to amend by, especially after the lapse 
of much time, is the ruling in the same case, and Judge 
Lumpkin says, in delivering the opinion therein, that “it 
is going very far to allow a verdict to be amended by the 
declaration; and the judgment by both writ and verdict. 
Beyond this the courts should refuse to go, particularly 
after the judgment has been satisfied and much time has 
elapsed.” 

What is the McCraney line? Did it divide the lot into 
equal parts? Did it fix a north corner, so that running 
from the south corner to it the lot would not be equally di- 
vided? We cannot tell from the verdict and the plead- 
ings. The presumption is that it did divide the lot equally 
or the judge would not have so construed the verdict and 
so entered the judgment. Even if we were at liberty un- 
der the preceding rulings of this court to search the evi- 
dence, there is absolutely nothing going to show where 
the McCraney survey fixed the line. 

The court below “ inspected the record,” as the record 
shows, and decided from that inspection that there was 
not sufficient in it to satisfy the mind that the judgment 
did not carry out the true intent and meaning of the ver- 
dict. We have also inspected it, and find nothing to show 
that it did not conform to the verdict in its true intent 
under the pleadings. We gather from them, the plead- 
ings and plats accompanying them, that the contest was 
between a straight and a crooked line, and that the deeds 
required an equal division of the lot. So that construing 
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the verdict in the light of the declaration or pleadings 
and the judgment in the light of “both writ and verdict ” 
or pleadings, as Judge Lumpkin said in the case in the 24th 
Ga., we see no error in the denial of the motion to amend 
the judgment, especially as it has been fully executed, and 
an application for #andamus to the county surveyor to sur- 
vey the line claimed by plaintiff in error, in which both 
these parties appeared has been adjudicated and denied, 
after a hearing thereon, and on what ground does not ap- 
pear,—for aught we know on the merits, and most proba- 
bly so; and more especially because now to amend the 
judgment would be prejudical to the rights of the defen- 
dant in error after the lapse of some years, and when no 
exception was taken to the judgment when rendered, or 
in thirty days thereafter. 

We think that the case should be clearly made out from 
the record that the judgment does not follow and carry 
out the true construction of the verdict put on it by the 
court which rendered it, and affirmed by the same court 
on review by a succeeding judge, before this court would 
feel justified in interfering by a reversal. It is always the 
duty of the plaintiff in error to make the error plainly ap- 
pear, and it is not made so to appear in this record. We 
do not know that the judgment does not carry out the 
verdict; and if it does carry it out, we would do great in- 
justice to the defendant in error to alter that judgment ; 
for it would not be to grant a new trial but to close the 
case against him forever. 

Judgment affirmed. 
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SANDEFORD vs. LEWIS eé¢ al. 


. There is no such thing as a non-suit in equity practice ; but if the 
proof introduced by the complainant will not warrant a recovery, 
the chancellor may dismiss the case. 

(a.) If a case in equity has been properly dismissed for want of suffi- 
cient proof to sustain a recovery, this court will not reverse the 
judgment because it was called a non-suit. 

2. He who seeks equitable relief must come with clean hands and 
without /aches. 

(a.) A tenant who had leased property set apart as a homestead for 
a woman and her children, bought a 7. fa. outstanding for a bal- 
ance of purchase money for the land and certain other 7. fas., some 
of them against the deceased husband; under the first 7. fa. he 
caused the land to be levied on and sold, and he became the pur- 
chaser ; he retained enough to pay all the claims in his hand, and 
the balance paid to the sheriff was distributed under a money rule 
brought by the widow. Subsequently the purchaser filed a bill 
to recover the amount so distributed on the ground that an amount 
was due to him for improvements made on the homestead before 
the sale: 

Held, that under these facts no case for equitable relief was made out, 
and the cause was properly dismissed. 


Equity. Practice in Superior Court. Landlord and 
Tenant. Debtor and Creditor. Before Judge SNKAD. 
Richmond Superior Court. October Term, 1881. 


Reported in the decision. 
R. O. LOVETT; SALEM DUTCHER, for plaintiff in error. 


HABERSHAM & CAPERS; M. P. CARROLL; J. D. ASH- 
TON, for defendants. 


JACKSON, Chief Justice. 


A bill was filed by the complainant against the defend- 
ants to recover money which had been paid by the com- 
plainant for a tract of land purchased by him at sheriff's 
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sale, and after the purchase money paid by him had been 
distributed under a money rule against the sheriff by regu- 
lar judgment of the superiorcourt. The complainant had 
leased the land from the defendant, Grace Lewis, who 
controlled it as a homestead regularly set apart by the 
court of ordinary for herself and minor children, and the 
consideration of the loan, which was to continue five years, 
was the completion of the dwelling-house by the lessee, 
who is the complainant. During the continuance of this 
lease, and when the building had been nearly completed, 
the complainant ascertained that a judgment lien was on 
premises for some one hundred and fifty dollars, the 
the balance of purchase money. Thereupon, without 
notice or complaint to his landlord, and before any 
levy or threat to levy the execution by the plaintiff in 
execution, the complainant bought the execution for bal- 
ance of purchase money, had the land levied on and 
sold by the sheriff, and bought it himself at the price 
of $825.00. From this price which the land brought, he 
deducted the face of the purchase money execution, and 
two or three other executions, and paid over the balance, 
some $520.00, to the sheriff. He gave no notice to the 
sheriff to retain this fund or any part of it, but without 
any claim at all to it paid it over to the sheriff, satisfied 
that the sheriff allowed him to retain the value of the 
purchase money ff. fa., a fi. fa. against the deceased hus- 
band of defendant, Grace Lewis, obtained prior to the 
creation of the homestead estate, and other 7. fas. which 
had no lien on the homestead, not having been issued on 
judgments obtained by suit against that estate, so as to 
subject it according to law to their judgment. The fund 
of $520.00 was distributed, under a money rule brought 
by Grace Lewis against the sheriff, to Grace, her counsel, 
and another creditor who became a party to the rule, by 
consent of all concerned, a regular valid judgment of the 
court so distributing it having been rendered, ordering 
the sheriff so to pay it out. The other creditor got his 
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part in hand, the lawyers got theirs, and not having paid 
Grace over her share, held it forher. The bill was brought 
to recover this money from Grace, her counsel, and the 
other distributees of the fund, as due to complainant for im- 
provements made on the homestead, estimated at $625.00. 

On the hearing, the court, the bill and facts proved hav- 
ing made substantially the foregoing case, non-suited the 
complainant and he excepted. 

1. No such thing as a non-suit is known in equity prac- 
tice; but if there be no equity in the bill and facts made 
by the proof, on the hearing the chancellor may dismiss 
the case for want of equity made apparent by the proof 
or want of sufficient proof to sustain the proceeding and 
justify a recovery in equity. 

And though the action or judgment of dismissal be 
called a non-suit, and be thus misnamed, yet a reviewing 
court in an equity cause, looking, as equity always does, 
to substance and not shadows, to the thing done and not 
the misnomer of that thing, will affirm the deed without 
legitimizing the name. 62 Ga., 718-725. Wélson vs. 
Hall et al., last term. 

The question therefore is, do the facts proved entitle 
the complainant to relief in equity? 

He that seeks relief in the court where equity reigns, 
must come with clean hands and without unfair conduct 
himself. He must knock at her doors too without delay 
and /aches. He must have been guilty of no duplicity, 
but must have acted toward those whom he would arraign 
at her bar so justly that with an open face and a clean con- 
science he may demand justice from them. 

Do the facts narrated above, and recited as favorably for 
the complainant as this record will permit, show such clean 
hands, clear conscience and fair conduct as commend his 
suit to the keen eye of a court of chancery? 

Let us see. He was in the possession of the premises 
leased. Nobody was threatening to disturb that posses- 
sion. No levy was made on his leasehold. No eviction 
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had taken place. There was a judgment for balance of 
purchase money belonging to another. The plaintiff in 
execution had not moved at all towards enforcing it on the 
land which it covered. Hearing of its existence, straight- 
way he himself hastens, without saying a word to his land- 
lady, to buy the execution. When he has secured it, he 
does not then say aught to her about its purchase; but 
levies it himself, through the sheriff, onthe land. Still she 
is left in ignorance. The land is advertised and sold, and 
he himself buys it at the sale, his landlady still ignorant 
of all his conduct; and not until the sheriff's deed is in 
his pocket, does he hint to her that he has become the 
absolute owner of that trust estate which he occupied as 
her tenant, and thereby agreed to attorn to no other but 
herself. Not only so, but he buys up various smaller ex- 
ecutions against, not the homestead which he had leased, 
but some against the decedent, and others which did not 
bind the estate he had leased, the trust estate of these 
minors. So that, armed with this balance of purchase 
money fi. fa. and these other fi. fas., he proceeds to war 
upon the estate he has leased, and with these, and the 
claim for completing the dwelling, he proposes to the court 
of equity to permit him to recover the entire estate he 
leased for five years, and thus to get the fee to the land 
for a trifle more than he agreed to give for its lease for five 
years. 

All this he proposes to do after a judgment of a court 
of law distributing the money, and when, to accomplish 
his purpose, equity must do what she always does with 
great reluctance, and only in a clear and strong case, and 
that is, annul and set aside a regular judgment at law. 

We have passed by the doubt that the 7. fa. was for 
the balance of purchase money, the facts that no exhibits 
were made to a bill which demanded the most explicit 
statement of facts and exhibits of record and deeds and 
leases, that no clear record proof was had of the judg- 
ment sought to be set aside, that no explanation is offered 





486 SUPREME COURT OF GEORGIA. 


Sims vs. The State. 








of the strange conduct of paying over money to the sheriff 
as a balance due to other people after all his own claims, 
legal and illegal, had been retained, and of now seeking 
to recover it back. We pass by all these and other cir- 
cumstances which might be glanced at, and rest the case 
on the broad rule in equity, as broad and comprehensive 
as equity itself, that no man who has destroyed what he 
was trusted to preserve, and absorbed for himself, for his 
own enrichment, the property of minors temporarily én- 
trusted to him on terms, can be permitted to enter a court 
of equity and obtain relief over the bar of a judgment at 
law by her aid. 
Judgment affirmed. 


SIMS vs. THE STATE OF GEORGIA. 


. Where a ground of error alleged in the motion for a new trial was 
that the testimony of a named witness was admitted to impeach 
one of movant’s witnesses, without stating which one—it appear- 
ing that the same witness was used for the purpose of impeaching 
several witnesses of the movant, this court will not grant a new 
trial on that ground. 

. Where a witness introduced to impeach another stated that he had 
known the general character of the latter the year previous, that it 
was bad, and from it he would not believe such witness on oath; 
but that he did not know the general character of the impeached 
witness during the current year, nor that there had been any change 
in the public estimation, but from his private knowledge of the 
witness he believed there had lately been reformation in him, such 
answers were competent to go to the jury under proper instructions 
of the court. : 

(a.) The charge not being set out, will be presumed to be right. 


Criminal Law. Evidence. Practice in Supreme Court. 
Before Judge HARRIS. Coweta Superior Court Sep- 
tember Term, 1881. 


Isham Sims was indicted for simple larceny, and on 
the trial was convicted. He moved for a new trial, on the 
following among other grounds: 
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(1.) Because the verdict was contrary to the law and 
the evidence. 

(c.) Because the court erred in permitting one Pinson, 
a witness for the state, called to impeach a witness for the 
defence, to give his statement as to what the character of 
said witness had been in the community in which he lived. 
Witness said he knew what public opinion was last year, 
and the court permitted witness to say that he did not 
know whether the public opinion had changed, and that 
he would not believe said witness for the defence on his 
oath; said Pinson stating at the same time that the wit- 
ness had reformed, in his opinion, and from what he per- 
sonally knew of said witness now he would believe him 
on oath, counsel for the defence objecting to the impeach- 
ing testimony unless witness would swear that he then 
knew the general character of said witness. 

[The ruling excepted to in this ground of the motion 
was based upon the following questions and answers 
during the examination of Pinson: Q. Do you know 
Mose Sims? A. Yes, sir; I know Mose. Q. Do you 
know his general character? Is his character good or 
bad? A. It has been heretofore very bad. Q. Is it 
bad now? A. As faras this year is concerned, I know 
nothing against Mose. Q. What is his character? A. I 
will have to say that it is bad yet, for I don’t know that 
it is good. As I say, I have not known any thing against 
Mose Sims this year. Q. From that character would you 
believe him on his oath? A. I would not believe Mose. 
Q. Do you know his general character now? A. Yes, 
sir; I think Ido. (The court instructed the witness to 
answer directly whether he knew the general character of 
Mose.) I do not know hardly how to answer that ques. 
tion. I have known Mose all of his life froma boy. Q. 
What is his repution? A. He has the reputation of be- 
ing a ngtorious gambler, and I would not believe any 
gambler. Q. The question is do you know his character 
—what other people say about it—how he stands? A. I 
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don’t think I would believe him. Q. The question is do 
you know by what estimate he is held by the community 
—by the people? A. Well, sir, I do not know whether I 
could say that I would impeach Mose’s testimony or not. 
I know a good deal against Mose ; but hehas been a right 
good boy for the last year or two. I reckon may bel 
I could believe Mose. I might do it. (Counsel here in- 
structed the witness as to the meaning of general char- 
acter, and then asked what people thought about Mose 
in the neighborhood in which he lived, either now or 
in the last four or five years.) A. Well, sir, as I said 
before, heretofore I would not believe Mose on his 
oath. Q. I want to know if you know what his general 
character was in the neighborhood last year, and the year 
before, and the year before that? A. It was bad, sir. 
Q. Do you know that that general character, as the peo- 
ple regarded him, has ever been changed—what the peo- 
ple think of him? A. Mr. Brewster, I could not answer 
that question. Q. The point I am after is, do you know 
that the people have changed about it? A. No, sir, Ido 
not know. Q. Now, Mr. Pinson, from your knowledge of 
his general character, is it good or bad? <A. Well, sir, I 
would say it is bad. I will explain it. Mose Sims has 
been for the last three or four years a kind of loose negro 
over the country, that went sorter from pillar to post. 
He never would stay at one placelong. His general char- 
acter heretofore has been that of a gambler, for he admit- 
ted to me once that this Lewis Sims won his hat and 
boots; but I think there has been a reformation in Mose 
Sims, and he has been for the last year considerably 
changed; but I think that as far as what the people gen- 
erally believe, his character is bad yet, but from my own 
belief, he has changed a little. Q. From the general 
character would you believe him on oath? A. That is a 
mighty hard question to answer. Q. I speak now as if 
you had no knowledge of him in the world yourself. A. 
In that case, I would not. 
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On cross-examination the witness stated that from his 
personal knowledge of Mose Sims he believed the latter 
had reformed a little this year, and his character was better. 
The following colloquy also took place on cross-examina- 
tion: Q. I understood you to testify that Mose Sims 
character was bad. A. No sir; I didn’t say it was bad. 
I said heretofore it had been bad. Q. Are you acquainted 
with the general character of Mose Sims; are you now 
acquainted with it? A. No, sir; Iam not. I have only 
my individual opinion about it as to his general character. 
What other people think about if, I could say it was bad, 
and I don’t know that people have ever changed about it. 
I have changed on Mose Sims, mind. | 

The motion was overruled, and the defendant excepted. 


P. F. SMITH, by HARRISON & PEEPLES, for plaintiff in 
error. 


H. M. REID, solicitor general, for the state. 


JACKSON, Chief Justice. 


1. The defendant was tried and convicted of simple 
larceny. The theft charged is cattle stealing. If the 
witnesses for the state were believed by the jury the evi- 
dence is sufficient to support the verdict. Their credibil- 
ity is for the jury. There was no error, therefore, in over- 
ruling the motion for a new trial on the ground that the 
verdict is contrary to the evidence and without evidence 
to support it. 

2. Nor do we see that the court erred in admitting the 
impeaching testimony of the witness, Pinson. In the 
motion for a new trial, the objection is to his testimony 
as to one witness, but that one is not named, and several 
were impeached by Pinson. But even if the ground was 
clearly made, and the witness of the defendant alluded to 
be that one, or those even in respect to whose character 
the impeaching testimony is weakest, it ought to have 
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gone to the jury. Where the witness answers, it isa hard 
question, and to the effect that he might believe him but 
hardly would, the testimony should be weighed by them. 
It is general character that is the foundation, and if that 
has been bad but is a little better for a year, and the wit- 
nesss knows it from what it is generally among the people, 
whether a gambling or other illegal and immoral charac- 
ter, the witness may say whether or not he would believe 
him, and how much or to what extent he would credit 
him, and all he says may go to the jury and be weighed 
by them. 

The charge of the court is not in the record, but it is 
not excepted to, and by presumption is right. Therefore, 
in regard to impeachment, the law was given correctly in 
charge, and, therefore, the jury were told what was neces- 
sary to be proved in order to impeach a witness, and un- 
der a proper charge defendant could not have been hurt. 

It is enough, however, to say in this case and on this 


point, that the motion for a new trial does not specify 
which witness impeached by Pinson is alluded to, and the 
point cannot therefore be specifically ruled. Ona general 
view of all of it, we fail to see such error, if indeed any 
at all, as would authorize us to grant a new trial. 
The other grounds for a new trial were abandoned here. 
Judgment affirmed. 


HALL vs. MATTHEWS e¢ al. 


1. Where a homestead was taken by a man as head of a family inclu- 
ding not only his wife but also a minor female grandchild who lived 
with him and was dependent on him, the death of the wife did not 
terminate the homestead estate, but it continued so long as the mi- 
nor grandchild remained so dependent. 

(a.) A deed by the head of a family as an individual, purporting to 
convey land covered by a homestead, carried no title to the pur- 
chaser; nor could a recovery against the grantee as an individual 
be had thereon; pending the hcmestead estate to eject the head of 
the family would destroy the full enjoyment of the homestead by 
the members thereof. 
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. The making of a deed to homestead property by the head of a fam- 
ily as an individual, did not estop him from resisting, in his repre- 
sentative character on behalf of the beneficiaries of the homestead, 
an ejectment suit founded on such deed. 


Homestead. Title. Ejectment. Estoppel. Before 
Judge WILLIs. Talbot Superior Court. September 
Term, 1881. 


Little e¢ a/. brought complaint for land against Hall. 
Their title rested on a deed made by Hall and his wife to 
them in March, 1878. 

Defendant insisted that the deed conveyed no title, and 
was a mere security for a'debt. He offered an equitable 
plea alleging these facts, and praying that the land be sold, 
the debt paid, and the balance of proceeds paid to him. 
The court struck the plea. Defendant then put in evi- 
dence the records of the court of ordinary, showing that 
Hall had applied in 1873 for a homestead. The applica- 
tion stated that he was “the head of a family; that his 
family consists of himself, his wife, Nancy Hall, anda 
grandchild about five years old, and several colored per- 
sons he has employed to work on his farm for the present 
year.” Upon this application, the land in controversy was 
set apart as a homestead, and so remained at the time the 
deed was made to plaintiff. 

The grandchild was a girl, whose father had deserted 
his family, and who was and had been nearly all her life 
dependent on her grandfather. It was admitted that at 
the time of making the deed, defendant’s wife, Nancy 
Hall, was insane. She died shortly after delivery of deed 
to plaintiffs. 

The court instructed the jury that upon the death of 
Mrs. Hall the property xeverted to Hall, and that although 
the deed made to plaintiffs was not good when made, yet 
upon the death of Mrs. Hall and the reversion as above 
stated taking place, it enured to the benefit of plaintiffs. 


v 68—33 
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The jury found for the plaintiffs. Defendant moved for 
a new trial on the following among other grounds: 

(1.) Because the ruling just above stated was error. 

(2.) Because the court erred in sustaining the demurrer 
to the special plea of defendant. 

(3.) Because the verdict was contrary to law and the 
evidence. 

The motion was overruled, and defendant excepted. 


E. H. WoRRILL & SON; MARION BETHUNE; J. H. 
‘LUMPKIN, for plaintiff in erro 


J. M. MATHEWS; SMITH & LITTLE; M. H. BLAND- 
FORD, for defendants. 


JACKSON, Chief Justice. 


1. We think that the court erredinruling that the home- 
stead estate of the defendant ended upon the death of 
his wife. The grandchild dependent on him and raised 
by him from a babe, on the death of his daughter, is only 
thirteen years old now, and a beneficiary of the homestead 
as well as his wife; and while she lived, certainly as long 
as her minority and dependence upon him continued, the 
homestead estate continued. The title to it did not pass 
out of him as the head of the family, and no recovery can 
be had against him individually; because the effect of his 
ejection from the land would be to destroy the homestead 
of the infant and dependent granddaughter. Her father 
was in Texas, and dead toher. 63 Ga., 22; 61 /0., 154; 
60 /b., 650; 59 /b., 330, 629; 56 /b., 390; 41 7b., 153. 

This view of the case will control it, and makes it un. 
necessary to consider the error assigned on striking the 
plea. 

2. The fact that Hall in his individual capacity signed 
the deed to the plaintiffs did not estop him from defend- 
ing the title in his character as head of a family on behalf 
of the beneficiaries of the homestead. Toso hold, would 
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be practically to destroy the homestead, and to uphold 
the bare right thereto for the benefit of the minor, and at 
the same time to prevent its protection through the usual 
and natural channel, the head of the family. 

Judgment reversed. 


OVERBY vs. HART. 


1. A levy on real estate undisposed of is not prima facie evidence of 
satisfaction of the 7. fa., as is the case with a levy on personalty. 
(a.) That af. fa. has been levied on land, a claim interposed and dis- 
missed, and the 7. fa. ordered to proceed, will not prevent a levy 
on other realty or require the 7. fa. to proceed on the original levy 

first. 

. A chancellor has power at chambers to grant leave to a trustee for 
minors to sell realty held by him for them, notice being given and 
they appearing by guardian ad /item. 

(a.) Where a deed from a trustee stated in the body thereof the repre- 
sentative character in which he was acting, and the order authoriz- 
ing the sale, it did not matter that he signed his individual name to 
such deed, affixing his seal, but not adding his representative char- 
acter. 

. Where an execution was against four defendants, an entry of levy 
which failed to state on whose property it was made was not suffi- 
cient. 

. A deed not being admissible in evidence, testimony purely ancillary 
to it would likewise be inadmissible. 


Levy and Sale. Executions. Trusts. Title. Evi- 
dence. Before Judge CRisp. Stewart Superior Court. 
October Term, 1881. 


A fi. fa. in favor of Hart against Brown, based ona 
judgment rendered in 1869, was levied on a certain lot 
which was claimed by Overby. On the trial, plaintiff in 
fi. fa. offered to put the execution in evidence. On it 
was an entry of levy ona lot in Terrell county, and an 
order dismissing a claim which had been filed thereto and 
directing the 77. fa. to proceed. Claimant in the present 
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case objected to the introduction of the 7. fa. because 
there was no disposition of the former levy shown. The 
objection was overruled. 

Plaintiff also showed possession in one Snelling and his 
son up to 1865, then in one Byrd till 1868, then in Brown 
for three years. He then offered in evidence a petition 
by Byrd as trustee for his minor children (naming them) 
to sell the lot. On this petition a guardian ad litem was 
appointed (not naming the minors separately, but as the 
minors of John C. Byrd). Service was acknowledged, etc., 
and an order allowing a private sale was granted in vaca- 
tion. Claimant objected to this order because it was 
granted at chambers, and because the names of the mi- 
nors were not given except in the petition. The objec- 
tion was overruled. 

Plaintiff then offered in evidence a deed reciting that 
it was made by Byrd as trustee for his children under the 
order just above stated, and conveying the property to 
Brown, in 1866. It was signed “J. C. Byrd,” without men- 
tion of the trusteeship. Claimant objected to this be- 
cause it was not signed as trustee. The objection was 
overruled. 

Plaintiff also introduced a deed from Brown to the 
claimant in 1872. 

Claimant relied on a sheriff's deed to the land convey- 
ing it as the property of John C. Byrd, made in 1874. 
The record of the suit the 7. fa. and the entry of levy, 
on which this deed was based, were offered in evidence. 
The fi. fa. was against four defendants. The levy did not 
state as whose property the land was seized. Plaintiff 
objected to this evidence on that ground, and it was re- 
jected. 

Claimant also offered certain interrogatories, which the 
court certifies were offered solely in support of the sher- 
iff's deed, and were accordingly rejected with it. 

The jury found the property subject. Claimant moved 
for a new trial, assigning error on each of the rulings stated 
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above. The motion was overruled. and the claimant 
excepted. ' 


J. L. WIMBERLY; R. F. Watts; E. H. BEALL; Du- 
PONT GUERRY, for plaintiff in error. 


T. H. Pickett; W. A. LITTLE, for defendant. 


JACKSON, Chief Justice. 


1. On the trial of this claim case, it was objected by 
claimant that a levy on another piece of land was not dis- 
posed of, and that therefore this second levy on other 
land and the fi. fa. on which it appeared should be rejec- 
ted as evidence for plaintiff. The land first levied on had 
been claimed and the claim withdrawn, and the /. fa. or- 
dered to proceed, and it is argued that it must proceed 
on the first levy first. 

Wecannot see why. The first levy being on land, was 
no satisfaction of the judgment, as it might have been on 
personal property, and this takes the point here out of 
section 3657 of the Code. 6 Ga., 414; 39 /0., 347. 

2. The chancellor at chambers had power to order the 
sale of the property of the minors. They had notice and 
appeared by guardian ad litem. Code, §2327. There was 
no error, therefore, in admitting the order to the trustee to 
sell and the deed thereunder. It matters not that the 
deed was not signed “as trustee.” The body of it sets 
out the order to sell and the character in which the deed 
was executed by the trustee who signed his own name 
thereto with seal affixed. 

3. The claimant introduced or tendered a sheriff's deed 
to him with 7. fa. and levy. The execution was against 
four defendants, and the levy did not state whose property 
it was. Whereupon it was ruled out. The point is decid- 
ed in 53 Ga., 189. That case cites Code, §3640, and the 
reasoning is conclusive on the section as covering that 
and hence this case. Besides, this court, in 11 Ga., 427, 





496 SSUPREME COURT OF GEORGIA. 


Swatts ef a/. vs. Spence, administrator. 


adopts the rule in 4 Wheaton, 503, and makes the pur 
chaser bound to look to the judgment, the levy and deed, 
and at sheriff's sales requiring him to notice only these. 
Caveat emptor is not to be applied to him in any other 
conduct of the officer or other authority to sell and con- 
vey. 

4. The interrogatories ruled out were only offered, as 
certified by the judge below, as ancillary to the deed of 
the sheriff. That being ruled out, they fell under the 
same blow. 

Judgment affirmed. 


SWATTS ¢é7 al. vs. SPENCE, administrator. 


. Since the act of 1881, if the certificate of the presiding judge to 
the bill of exceptions is not dated, it will be presumed to have been 
made on the day of the acknowledgement of service by counsel for 
defendant in error. 

. Where a bill was filed by an administrator to marshal assets of an 
estate, and one of the creditors excepted to the decision thereon, 
the failure to join the other creditors as co-plaintiffs in error could 
be cured by amendment instanter and without notice. 

. Though an amendment should be made under leave of the court: 
yet where a bill was filed praying injunction, an amendment sworn 
to and filed before the hearing, a temporary injunction granted, and 
the case tried ata subsequent term without objection to the amend- 
ment, the absence of an order allowing it will not cause a new trial. 

. Entries made by the clerk on the execution docket of the superior 
court, in the presence of the plaintiff in the 7. fa. and under his 
order, were admissible on an issue as to the payment or non-pay- 
ment of such 7. fa. 

. Where it was sought to settle a 7. fa. by conveying to the plaintiff 
therein certain land, and by mistake a different lot than that agreed 
upon was described in the deed, in order to correct the mistake at 
the instance of the grantor or his administrator, equity would 
require a conveyance of the proper lot be made or the equivalent 
thereof. 

. If the lot actually conveyed under the mistaken deed (of equal 
value with that intended) was sold under /./a. against the grantee 
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and the proceeds were applied to the payment of his debts, he can- 
not complain of the mistake. 

(a.) The charge, the verdict and the decree in this case were right as 
to the plaintiff in error. 


Amendments. Equity. Evidence. Deeds. Before 
MASTON O'NEAL, EsQ., Judge pro hac vice. Mitchell 
Superior Court. November Term, 1881. 


Spence, administrator of McElvain, deceased, filed his 
bill against Bradford e¢ a/. It alleged, in brief, that in 
1874 his decedent was discharged in bankruptcy, and died 
in 1877, when complainant became his administrator; that 
defendants held various claims which they were proceeding 
to enforce against the estate, but which complainant be- 
lieved had been discharged in the bankrupt court ; that if 
they were proper claims the estate would be insolvent, 
otherwise it would be solvent. To avoid multiplicity of 
suits, this bill was filed praying that the assets be mar- 
shaled, the priorities of the various claims be settled, and 
that in the meantime the defendants be enjoined from 
pressing their claims. Leave was asked to make other like 
creditors parties when discovered. 

Before the hearing of the application for injunction, an 
amendment was attached to the bill making Swatts a party 
and alleging, in brief, as follows: In 1871 Swatts held a 7. 
fa. against the decedent. It was agreed between them that 
the dececent (then in life) should convey a certain lot in 
the town of Camilla to Swatts in payment of the 7. /a., 
and it was marked settled on the execution docket. In 
drawing up the deed, however, through the fault of Swatts 
the lot was misdescribed, so that it in fact described alot 
already sold by McElvain. The lot agreed upon, and in- 
tended to be conveyed, is still held by complainant, and 
he offers to make the proper and necessary conveyances ; 
but Swatts refuses to receive it, and is proceeding to en- 
force the 7. fa. Discovery was waived. The prayer was 
for injunction and relief. 
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No objection was made to thisamendment, and answers 
were filed. Swatts’ answer consisted mainly of general 
denials of the allegations of the bills, and prayers for 
strict proof thereof. 

The testimony showed the conveyance of lot number 
4 in block H. in the town of Camilla, first to one Byrd, 
and afterwards to Swatts, in settlement of the ff. fa. held 
by him. There was also testimony indicating that the 
conveyance to Swatts was intended to cover lot number 
5 instead of number 4, that the conveyance of number 
4 was a clerical error, and that the two were of about 
equal value. One witness stated that Byrd went into pos- 
session of number 4 and nobody took possession of num- 
ber 5, but that the latter had since been sold undera f. fa. 
against Swatts. 

The jury found that the administrator should execute 
to Swatts a deed to lot number 5, and the court decreed 
accordingly, and that the 7. fa. be held to be settled. 
Swatts moved for a new trial on the following among 
other grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court erred in holding the amencment 
to the bill sufficient, there being no order allowing it and 
no service on any of the defendants, it appearing that the 
amendment was attached to the bill at the term the appli- 
cation for injunction was heard and before the hearing 
and that no one objected. 

(3.) Because the court erred in admitting in evidence 
the entries made by the clerk of the superior court on the 
execution docket in relation to the Swatts 7. fa. [The 
clerk testified that he made the entry of settlement in the 
presence and by the authority of Swatts.] 

(4.) Because the charge of the judge was contrary to 
the law in the case in this: The issue being one of fact 
-——payment or non-payment of defendant’s 77. fa—it was 
outside of the case to instruct the jury that they might 
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decree lot number 5 in block H., or any other lot than 
numbe@ 4, in satisfaction of defendant’s fi. fa. 

The motion was overruled and Swatts excepted. 

The certificate of the judge to the bill of exceptions 
was not dated. Service was acknowledged on behalf of 
Spence, administrator, on December 1oth, 1881. In the 
supreme court a motion was made to dismiss the writ of 
error because the other defendants to the bill besides 
Swatts were not made parties or served with the bill of 
exceptions, and because it did not appear when the bill 
of exceptions was certified. The motion was overruled, 
the court announcing the principles stated in the first and 
second divisions of the decision. 


W. E. SMITH; A. L. HAWES, for plaintiff in error. 


D. H. Pope, for defendant. 


JACKSON, Chief Justice. 


A motion was made to dismiss the writ of error on two 
grounds, first, that the acknowledgment of service and 
the filing of the bill of exceptions in the office of the 
clerk of the superior court were not in time, and, secondly, 
that the other defendants to the bill, it being to marshal 
assets and in which all were interested, were not served. 

1. There is no date to the certificate of the judge, and 
it will be presumed, under the act of 1881, to have been 
made on the day of acknowledgment of service, which 
is the 10th of December, 1881, and was filed in the clerk’s 
office on the 17th, which is in time. 

2. Under the ruling in 62 Ga., 135, the other defend- 
ants to the bill need not have notice, but may, by amend- 
ment, be made co-plaintiffs; therefore the writ of error 
will not be dismissed, but the amendment will be allowed, 
and the co-defendants be made co-plaintiffs in this bill of 
exceptions. 

3. On the denial of the motion for a new trial we see 
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no substantial error. The amendment to the bill, though 
not made by order or leave of the court, but before the 
injunction was granted, and not objected to on the appli- 
cation therefor, is no ground sufficient to set aside the 
verdict. No motion was made to continue, nor was defend- 
ant to the bill hurt thereby otherwise. 

4. The entries on the execution docket by the clerk, 
made in presence of defendant and by his order, were 
admitted properly to go to the jury with the oral evidence 
thereon. 

5. The question before the jury was whether the exe- 
cution of plaintiff against decedent had been satisfied by 
the land sold him by decedent, and that turned on the 
other question whether he got or could get the lot actu- 
ally sold, though another was conveyed in the deed to 
him, which the bill alleged was. inserted in the deed by 
mistake. To correct the mistake, equity will require that 
the other party be put where he should have been put by 
the deed when reformed. 

Therefore there was no error in the charge that the jury 
might find that the administrator should make a deed to 
number 5, or the equivalent thereof, if they should find 
that the conveyance to number 4 was inserted by mistake. 
It was equity, favorable too to the defendant below, the 
plaintiff in error here, and to which he could not object. 

6. The evidence is sufficient to show clearly that the 
wrong lot was inserted in the deed, and that it should be 
reformed if equity could thereby at the same time be 
done to the other party. The decree requires that to be 
done by the administrator making him a deed to the other 
lot, proved to be of equal value, and if that has been 
already sold as his property by the sheriff, and applied to 
his debts—judgments against him—it has already gone 
to his benefit, and he cannot complain. 

The charge of the judge pro hac vice gives the law of 
the case and the equities between the party complaining 
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here and the administrator clearly and accurately, the ver- 
dict of the jury is sustained by the evidence, and the de- 
cree thereon, so far as this plaintiff in error is concerned, 
follows it, and the judgment overruling the motion for a 
new trial must be affirmed. 

Judgment affirmed. 


FEATHERSTON ef al. vs. RICHARDSON, administrator. 


A deed contained the following provisions : “‘ Now the further consid- 
eration (after the formal consideration of $1.00) of this deed is that 
the said Featherston (the grantee) is to pay off and discharge said 
mortgages (previously described), he contracting to be liable for 
the payment of the same only so far as the proceeds of the land 
will go towards their payment, in no case assuming any individual 
liability except to faithfully discharge his duty in managing or dis- 
posing of the land so as to make it or the proceeds thereof, if pos- 
sible, pay off and discharge said mortgages, and to take the trouble 
and vexation of managing and disposing of the same off the hands 
of said Richardson (the grantor); and whenever said F. shall in 
any way pay off or satisfy said mortgages, then all of said lots and 
parts of lots of land shall belong absolutely to him, discharged 
from all claims and incumbrances whatever except those hereinafter 
mentioned and specified,” (the mortgages and a right of homestead 
in the land) which were “to hold in abeyance and to prevent going 
into full effect the absolute right of G. W. Featherston :” 

Held, that the deed conveyed the title in trust for the purpose of pay- 
ing off the mortgages, and with the vesting of an absolute title 
conditioned upon the grantee’s performance thereof; and on entire 
failure so to do, a bill would lie to set aside the deed or to compel 
the execution of the trust. 

(a.) The case is strengthened by allegations of application of the pro- 
perty by the grantee to his personal use, collusion with his wife, by 
having mortgages transferred to her, to obtain the property with- 
out performing the condition, and the like. 

.(6.) The grantor having died, his legal representative could maintain 
such a bill, and obtain full relief. 


Deeds. Trusts. Title. Equity. Before Judge UN- 
DERWOOD. Polk County. AtChambers. October 1oth, 
1881. 
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E. H. Richardson, Jr., administrator, filed his bill against 
G. W. Featherston and his wife, alleging as follows: E. H. 
Richardson, Sr., the father of complainant, died on May 
23d, 1880, intestate, possessed of a farm in Polk county, 
containing 110 acres of land. On April 4th, 1881, com 
plainant was appointed administrator of intestate. On 
entering upon his duties as such administrator, he found 
Featherston in possession of the said farm, claiming to 
hold under the following deed from E. H. Richardson, 
Sr.: 

“ GEORGIA— Polk county. 


This indenture, made and entered into this roth day of April, 1876, 
between E. H. Richardson, Sr., of the state and county aforesaid, and 
G. W. Featherston of the same place, witnesseth that for and in con- 
sideration of the sum of ten dollars to him in hand paid at and before 
the sealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, and for the further considerations and with the 
limitations hereinafter mentioned and specified, the said E. H. Rich- 
ardson, Sr., has this day bargained and sold, granted and conveyed, 
and by thése presents does bargain and sell, grant and convey to the 
said Giles W. Featherston, his heirs and assigns, the following lots and 
parts of lots,” etc., [describing the property and continuing as follows:] 
“Whereas, there are incumbrances in the shape of mortgages on all 
the lots of land conveyed by this deed, given to secure the payment of 
notes given by the said E. H. Richardson, Sr., to several parties, to- 
wit: To said Giles W. Featherston, A. Shorter, G. W. West and A. 
Huntington, amounting in the aggregate to eleven thousand dollars ; 
now the further consideration of this deed is that the said Feather- 
ston is to pay off and discharge said mortgages, he contracting to be 
liable for the payment of the same only so far as the proceeds of the 
land will go towards their paymert, in no case assuming any individ- 
ual liability except to faithfully discharge his duty in managing or dis- 
posing of said land, so as to make it or the proceeds thereof, if possi- 
ble, pay off and discharge said mortgages, and to take the trouble and 
vexation of managing and disposing of the same off the hands of 
said Richardson ; and whenever said Featherston shall in any way pay 
off or satisfy said mortgages, then all of said lots and parts of lots of 
land shall belong absolutely to him, discharged from all claims and in- 
cumbrances whatsoever, except those hereinafter mentioned and spec- 
ified. 

“ This‘deed is in no case to be so construed or used as to prevent 
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said mortgagees from foreclosing their mortgages according to law, 
nor in any way to hinder or delay them in prosecuting their claims 
according to law, leaving to said mortgagees the same rights and priv- 
ileges of proceeding at once, should they think best, in the foreclosure 
of their mortgages and the collection of the money due on the same, 
as if this deed had never been made. 

“Tt is further agreed that this deed is not to deprive the said Rich- 
ardson of his right to have laid off, valued and set apart for the benefit 
of himself and family out of the lands menticned herein, a homestead 
according to law. But said Richardson makes this deed expressly re- 
serving to himself the right to encumber the land with a homestead, 
to be valued and set apart according to the constitution and existing 
laws of said state; said homestead when so valued and set apart dur- 
ing its legal existence to hold in abeyance and to prevent going into 
full effect the absolute right of G. W, Featherston. In testimony 
whereof,” etc. (Signed and attested in the usual manner.) 






The bill alleged that Featherston had not paid off the 
debts as was intended by the parties and required by the 
deed, but had bought up some of them, caused them to 
be assigned to him, and in turn had assigned them to his 
wife, who had assigned them as collateral security; that 
Featherston had also bought up other claims against the 
estate, which he threatened to enforce, though in fact 
settled. By amendment it was alleged that the provis- 
ions in the deed were conditions; but if held to be cove- 
nants, that the land should be sold to meet them, Feath- 
erston being insolvent. It was also charged that decedent 
had obtained a homestead in said land after the making 
of the deed; that a receiver had been appointed and sale 
been made of lands not covered by the homestead ; that 
defendants were seeking to hold the claims open until they 
should accumulate sufficiently to absorb the entire estate. 
Waste was also charged. The prayer was to set aside 
the deed to Featherston and recover the land, or else to 
enforce its terms, require a sale and settlement of the 
claims; for injunction, receiver and general relief. 

The defendants demurred to the bill on the following 
grounds: 
(1.) For want of equity. 
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(2.) Because the bill was multifarious. 

(3.) Because complainant had an ample remedy at law 

The court overruled the demurrer, and the defendants 
excepted. 


C. N. FEATHERSTON; J. A. BLANCE; Ivy F. Tulomp- 
SON, for plaintiffs in error. 


JANES & RICHARDSON; DABNEY & FOUCHE, for ce- 
fendant. 


JACKSON, Chief Justice. 


The error assigned in this record is the judgment of the 
court overruling the demurrer and retaining the bill. 

The purpose of the bill is to set aside a deed made by 
the complainant’s intestate, on the ground that the 
grantee had no title to certain lands conveyed by the in- 
testate, because he had wholly failed to carry out the 
trusts confided to him, upon the fulfilment and perform- 
ance of which his title to the land conveyed was to be 
absolute, but not before; or in the event that equity 
would not have the deed set aside and canceled absolute- 
ly, then that a decree be had compelling the grantee to 
fulfil the trust confided to him by the cecedent, or deliver 
up the deed and restore the land to the estate. 

This is the sum and substance, the aim and scope of 
the bill and amendments. 

The equity of the bill rests, in the main, on the construc- 
tion of the deed. 

These words appear in it: “‘ Now, the further considera- 
tion of this deed is that the said Featherston is to pay off 
and discharge said mortgages (previously described), he 
contracting to be liable for the payment of the same only 
so far as the proceeds of the land will go towards their 
payment, in no case assuming any individual liability ex- 
cept to faithfully discharge his duty in managing or dis 
posing of the land, so as to make it or the proceeds thereof, 
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if possible, pay off and discharge said mortgages, and to 
take tke trouble and vexation of managing and disposing 
of the same off the hands of the said Richardson; and 
whenever the said F. shallin any way pay off or satisfy 
said mortgages, then all of said lots and parts of lots of 
land shall belong absolutely to him, discharged from all 
claims and incumbrances whatsoever, except those herein- 
after mentioned and specified.” Those thereinafter men- 
tioned and specified are that the mortgagees may foreclose, 
and that a homestead for the grantor may be carved out 
of the land, which is “to hold in abeyance and to pre- 
vent going into full effect the absolute right of G W. 
Featherston.” 

Without invoking the aid of surrounding circumstances, 
which, if the instrument itself were doubtful of construc- 
tion, could well be invoked by parol, and which are set out 
in the bill, we are of opinion that its meaning is quite ap- 
parent from inspection. Its own light is enough to ena- 
ble one to read it without pouring other rays upon it. 

Two considerations are expressed in it, one is the usual 
trifling and formal consideration of ten dollars at its be- 
ginning, and the other and the real consideration is the 
extinguishment of the mortgages by “ managing or dis- 
posing of the land,” and relieving the grantor from “ the 
trouble and vexation”’ of doing so himself. 

This real consideration on which the title to the grantee 
is to become absolute—it being in kim before in the 
former part of the deed, to enable him to manage and dis- 
pose of it to extinguish these mortgages—the bill alleges 
has not been performed at all by him, but the lands have 
been used for his own profit and emolument. Some of 
the mortgages are unpaid ; others, which have been paid, 
are transferred to the wife of the grantee, and are out- 
standing in her name, with the view that the interest ac- 
cumulating on them may eat up the entire lands. Thus 
the consNleration of the deed has absolutely failed, the trust 
on which it is made has been betrayed, and the confidence 
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of the grantor abused by this trustee, in whom a guoad 
hoc sort of title was put to enable him to pay off these 
mortgages, and upon the performance and faithful dis- 
charge of which trusts, and not until that performance 
and faithful discharge, the title to him individually and 
absolutely was to pass. The very consideration on which 
it was to be absolute or perfect, or freed from the mere 
character of a deed with power to manage and sell, is 
the faithful execution of the trust. It has not been faith- 
fully executed, but fraudulently turned to the benefit of 
the trustee and his wife, if the bill be true, and the de- 
murrer admits its truth, 

Ought it not then to be canceled and annulled by a 
court of equity? Could not this grantor have gone into 
equity and demanded its cancellation in his life time? If 
so, may not his legal representative do so now under this 
bill? Shall he hold the land and not pay for it what he 
agreed to pay, to-wit, the relief of the grantor from the 
trouble and vexation of managing and selling the lands 
so, as to extinguish the liens thereon—a payment which 
he has not made and can now never make, because the 
grantor is now free forever from all earthly vexation and 
annoyance ? 

Without considering, therefore, the surrounding circum- 
stances, or any other charges in this bill, such as the in- 
solvency of the grantee, his disclaimer of title while the 
grantor lived, his failure to record the conveyance during 
that life-time, his transfer of the mortgages to his wife, 
etc., there is equity in it springing out of the deed itself, 
and the utter failure to perform the trusts expressed 
therein, to require its retention in court and to demand a 
thorough and full trial thereof on the merits. The de- 
murrer, in any view we can take of it, was properly 
overruled, and the judgment must be affirmed. 

The entire bill, amendments and all, points to these lands, 
to the fraudulent use of a legal guasz title in them, and 
to relief from this fraud. In its entirety it appears to us 
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harmonious and not multifarious. In equity all kindred 
causes may be embraced and all parties summoned to her 
bar, by amendment, which are necessary to adjudicate the 
questions at issue, and to complete the justice she seeks 
to mete out to all. 

Judgment affirmed. 


Cited for plaintiff in error: Code, §§3480, 2309, 2310, 
2295, 3115; 2 Wash. Real Prop., 3 (2), 10 (11), 6 (4), 11 
(10), 12 (13), 18 (19), 20, 7, (5), 4 (bottom); 1 Perry on 
Trusts, 124, 134, 135, 137, 153; Hill on Trusts, 91, 120; 20 
Ga., 563; 15 /6., 103; 5 16., 341; 13 1b, 192; 40 1b., 
199, 204; 1 Doug. R., 225,527; 4 Kent., 130, 129, 132; 
2 Story, 1319, 1494, 1509; 53 Me., 213; 14 Allen, 69; 4 
Watts and S., 149; 30 Ind., 228; Har. and J., 551. 

For defendant: Code, §2316; 2 Story Eq., 972, n, 4, 
1036, n. B.; 1 Vol. Leading Cases in F.iq., 304, 307, 327. 


MANLEY ¢¢ al. vs. AYERS et al., executors. 


1. Where land which had been sold by a defendant in 7. fa. was lev- 
ied on, a bill filed by the purchaser to settle his rights, an agree- 
ment between the plaintiff in 7. fa. and the complainant niade, 
whereby the former were not to proceed against this land and the 
latter was to dismiss his bill and pay costs, which he did, the land 
was thereby released from the 7. fa., and it could not be subjected 
at the instance of subsequent transferees thereof. Adster if the 
contract not to enforce the f. fa. against this land was conditional 
upon the payment of it by defendant from other sources, which 
was not carried out. 

. Where the land of a defendant in 7. fa. was sold to two purchas- 
ers, and the defendant, with certain persons as securities, entered 
into a bond to indemnify and protect the second purchaser against 
the 7. fa. as part of the contract of sale to him, upon the subse- 
quent transfer of such /. J/a,to the securities, the bond in effect 
released the land of the second purchaser, and therefore operated 
as a release to the first purchaser, who had bought for value before 
the making of the bond. 


v 68—34 
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Levy and Sale. Executions. Contracts. Claims. Be- 
fore Judge ERWIN. Franklin Superior Court. October 
Term, 1881. 


Knox sold certain land to Dorough, who in turn sold a 
part of it to Cobb, and subsequently a part to Tucker. 
Dorough held only a bond for titles from Knox, and Cobb 
a bond fortitles from Dorough. Cobb sold to Ayers. In 
the meantime Knox recovered judgments against Dorough 
for balance of purchase money due, and 7. fas. issued- 
At the time of the sale to Tucker, Dorough entered into 
a bond with Manley e¢ a/. as securities, to protect the 
purchaser against the purchase money /. fas. in the hands 
of Knox. Knox having died, his executor, Cornog, 
caused a levy to be madeon the lot bought by Cobb, atid 
at that time held byhim. He filed his bill setting up that, 
though he had no deed, the purchase money had been 
fully paid, and that Knox knowingly had received a large 
portion of it on his debt, had stood by and seen complain- 
ant making improvements, etc.; he prayed to have his 
title established. Before filing the bill, he had filed a claim 
which was then pending. Both the bill and the levy were 
dismissed. Why or on what terms this was done the evi- 
dence is conflicting. Estes, the attorney for plaintiff in 
fi. fa., testified that Dorough agreed to pay the debt in 
monthly installments of $100.00, and that, having confi- 
dence in him, witness agreed to dismiss the levy, but not 
to disclaim a right to relevy if Dorough failed to make 
the payments. Cobbtestified that he had previously paid 
all of the purchase money, and that it was agreed that 
the matter should be dropped, and the f. fas. not enforced 
against him, and that he dismissed his bill. After this a 
levy was made on the lot bought by Tucker, and it was 
found subject. (See 58 Ga., 443.) The securities on the 
indemnity bond thereupon bought up the f. fas. and 
caused them to be relevied on the Cobb lot, which had 
then been soldto Ayers. Acclaim was interposed. Ayers 
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having died, his executors prosecuted the claim. The 
property was found not subject. 

The transferees of the 7. fas. moved for a new trial, 
alleging as error that the court charged that if the con- 
tract was as stated by Cobb in regard to the dismissal of 
the bill, the land, so far as this point is concerned, would 
not be subject, but if certain 7. fas. were to be extin- 
guished as part of the agreement, and it was not done, 
the land would be subject, 

Error was also assigned because the court charged, in ef- 
fect, that the indemnity bond to Tucker released his land 
from the levy, and the effect of that would be to release 
Cobb, whose money Knox had received. 

The motion was overruled, and plaintiffs excepted. 


J. S. Dorcu; S. P. THURMOND; BARROW & THOMAS 
by brief, for plaintiffs in error. 


SPENCER M. SMITH, for defendants. 


JACKSON, Chief Justice. 


1. On the trial of this claim case it appears that the 
claimants held under one Cobb as purchaser from the de- 
fendant in execution, and who had bought from the orig-. 
inal plaintiff in execution. The claimants contended that 
a bill had been filec by Cobb against the executor of Knox, 
setting up payment which Knox got for the property here 
levied on, and other equities, and that bill was dismissed 
by Cobb with the distinct understanding and agreement 
that this property should never be subject to these fi. fas. 
The court charged that if that was so, the transferees of 
the 7. fas., who got them after this contract, could not 
sell the land levied on; but if the agreement was that 
Dorough should extinguish and pay up certain of the 7. 
fas., and he had not done it, then the property would be: 
subject so far as this point is concerned. On this charge 
error is assigned. There is no error in it. Cobb swore 
positively that such was the contract, as he stated it, and. 
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Estes’ recollection was different ; but all agreed that Cobb 
had paid all the purchase money to Knox. 

It was a question of fact for the jury, and the court was 
right to submit it. If Cobb dismissed his bill, it was a 
good and valid consideration to support the agreement 
not to molest the land he bought and paid for further. 
‘The f. fas., let it be noted, were for purchase money of a 
body of land or parcels of lands of which that levied on 
was part; and it is reasonable and equitable that Cobb's 
part paid forshould not be made to pay for the rest too. 

2. It is further insisted that the court erred in charging 
on another point. It seems that the present transferees 
and plaintiffs in error here had given a bond to indemnify 
a purchaser of other parts of the land sold by Knox against 
these executions, and after the dismissal of the bill by 
Cobb, and the arrangement then entered into, they got 
control of the 7. fas. to save themselves from the breach 
of that bond, and levied on this land to make it pay the 
fi. fas. they bought for that purpose. On this state of 
the case, the court charged to the effect that, as the pres- 
ent plaintiffs in execution had by bond released a part of 
the land subject, and while it was levied on and could have 
been sold, they could not subject this part; that their 
conduct in so acting, if they did so act, would operate also 
to discharge this part of the land paid for by Cobb, and 
which money Knox, the original plaintiff, got. 

We see no error in this charge, fully reported in the 
motion fora new trial, and as the facts would also support 
a verdict thereon, the judgment is affirmed which denied 
the motion for anew trial. Indeed the points ruled in 58 
Ga., 443, Tucker vs. Cornog, executor, a branch of this same 
transaction, nust control this case. That case rendered 
Tucker's part of the land subject, and Tucker is the party 
which these plaintiffs agreed to indemnify. Equity will 
not permit them now to subject Cobb’s purchase. 

Judgment affirmed. 
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WHITE vs. FULTON. 


. Where a suit was brought against a husband and wife for money 
borrowed, and, upon plea by the latter that the debt was her hus- 
band’s, it was sought to bind her by showing that some of tie 
money was used on a trust estate held by her husband for her, it 
was competent to prove in rebuttal of thisthe character of the trust 
estate, as tending to show there was no necessity to borrow money 
therefor. 

. In a civil case, where the jury cannot reconcile conflicting testimo- 
ny, they may find a verdict according to the preponderance thereof ; 
such preponderance is considered sufficient to produce mertal con- 
viction. 

. Juries should be left free to act without any real or seeming coer- 
cion on the part of the court. Still, where the court, after inquiry 
as to the probable agreement of the jury, gav2 them the rule as to 
the preponderance of testimony recited above, stated to them that 
there had been no mistrials since his administration began, and that 
if juries would follow his rule there would be no necessity for mis- 
trials, and thereupon remanded them for further consideration, but 
did not intimate any opinion or otherwise coerce them, this will not 
necessitate a new trial. 


Evidence. Husband and Wife. Trusts. Jury. Charge of 
Court. Practice in Superior Court. Before Judge SNEAD. 
McDuffie Superior Court. September Term, 1881. 


Reported in the decision. 
A. J. Cops ; THOs. E. WATSON, for plaintiff in error. 


W. M. & M. P. REESE; WM. GiBson; W. D. TUTT, 
for defendant. 


SPEER, Justice. 


Plaintiff in error brought his action upon several prom- 
issory notes signed by M. C. Fulton and V. F. Fulton 
A recovery having been had ona former trial against M. 
C. Fulton, the issue submitted on this trial was as to the 
liability of V. F. Fulton. 





512 SUPREME COURT OF GEORGIA. 


White vs. Fulton. 


To this action Mrs. V. F. Fulton pleaded the general 
issue, and also that the contracts sued upon were signed 
by her as the security of her husband, M. C. Fulton, and 
in an assumption of his debt, she being in no wise inter- 
ested in the consideration thereof. 

Under the evidence and charge of the court, the jury 
returned a verdict for the defendant, whereupon plaintiff 
made a motion for a new trial, which was refused by the 
court, and plaintiff excepted. 

1. One of the grounds of the motion was error in the 
court in allowing the introduction, as evidence, of a trust 
deed, made in favor of defendant, in which there was set 
forth the character and description of herseparate estate, 
over the objection of counsel for plaintiff. Under the 
issue and evidence, we do not think this waserror. It was 
shown by the evidence offered by plaintiff, in reply to the 
plea of defendant, that both the makers of the notes sued 
on admitted that $2,500.00 of the money borrowed were 
used and expended on the trust estate of the defendant, 
and the trust deed was offered to show that a portion of 
the trust property consisted of certain stocks, etc, that 
were available as money, and that there was, therefore, no 
necessity to borrow money for the use of the estate. 
There being a conflict in the testimony as to how the 
money borrowed was used, we think the character of the 
trust property, as shown by the deed, was competent to 
rebut this evidence of the plaintiff. How far it rebutted 
was a question for the jury. 

2. Neither do we find any error in the court’s inquiring, 
through the officer in charge of the jury, “ whether they 
had agreed or were likely to agree upon a verdict,” and 
on an answer in the negative being returned, for the court, 
on its own motion, to recall the jury to their box and give 
them in charge a rule of law as to their right, “ when 
there is a conflict in the evidence of witnesses and they 
could not reconcile the same, that they might find a ver- 
dict according to the preponderance of the testimony.” 
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The charge of the court being substantially as follows: 
“If youdisagree about a matter of law, I could aid you, 
but as it is a matter of evidence, I cannot aid you as you 
are the judges of the evidence, except by some rules of 
law for your guidance. I can, however, give you this 
rule: In a civil case, where the jury cannot reconcile the 
testimony of witnesses conflicting, they can find a verdict 
according to the preponderance of testimony. If you 
will follow this rule, I think you will have no difficulty in 
arriving at a verdict. If juries woyld follow this rule, there 
would never be any necessity for a mistrial ir a civil case. 
I have been judge of this circuit for three years, and if 
you make a mistrial it will be the first one made in the 
circuit since I have been judge. Goto your room, and 
make an honest effort to agree on a verdict, and follow 
the rule I have given, and I don’t think it will trouble you 
in agreeing.” 

We see no invasion of the province of the jury as com- 


plained of in the charge of the judge, as above given. 
The Code, section 3749, declares, in all civil cases, “‘ the 
preponderance of testimony is considered sufficient to 


produce mental conviction,” and this was the rule the 
court charged. The judge gave no intimation as to which 
side the preponderance tended. Asto the remarks of the 
court on the subject of mistrial, etc., while we cannot en- 
dorse fully all he said on this subject, yet we do not con- 
sider it sufficient to reverse this judgment. Under our 
view the court, should abstain from making any remarks 
to a jury that would bear even the semblance of coercion 
to secure a result. Juries should be left free to act with- 
out any real or seeming coercion on the part of the court, 
and the verdict should, as to the facts, be the result of 
their own free and voluntary action. 

It has often been announced by this court “that where 
the evidence is conflicting, and no rule of law has been 
violated, and there is sufficient evidence to sustain the 
verdict, this court will not interfere.” 
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As we find no error of law in this record, on the part 
of the court, and the evidence is sufficient to sustain the 
verdict, the judgment below is affirmed. 

Judgment affirmed. 


HEALEY vs. DEAN et al. 


. Onan application to the commissioners of the port of Darien for 
a license to be issued to the applicant as a pilot, pilots already 
licensed could not be made parties to the proceeding, oppose the 
grant of a license and carry the judgment granting it to the supe- 
rior court by cer¢zorar?, as if it were a judgment of a court in a case 
in which they were interested. The commissioners should not 
hear them otherwise than as witnesses in respect to the competency 
of the applicant or committees to examine him. 

. Where the applicant for a license to act as pilot has served two full 
years in a decked boat, there is no necessity for the mayor or chief 
officer of the port to determine that an emergency exists before a 
license can be issued to him. Code, §1535. 

(a.) The commissioners are vested with full power and ample discre- 
tion as to granting licenses to pilots, and if it were necessary to 
the validity of their judgment to have had the testimony of the 
mayor or chief officer as to the existence of an emergency, juris- 
dictional facts appearing, the presence of proper testimony will be 
presumed. 

. Even if the commissioners had been such an inferior tribunal as 
that this certzorar? could have been sued out, the case being one 
which turned on facts, it should have been remanded for a new 
trial, and not finally adjudicated in the superior court. 


Courts. License. Pilots. Darien. Certiorari. Prac- 
tice in Superior Court. Before Judge FLEMING. MclIn- 
tosh Superior Court. May Term, 1881. 


Reported in the decision. 


LESTER & RAVENEL; W. R. GIGNILLIAT, for plaintiff 
in error. 


GARRARD, MELDRIM & FRASER, for defendants. 
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JACKSON, Chief Justice. 


The plaintiff in error made application to the commis- 
sioners of pilotage of the port of Darien for license to 
serve in the capacity of a pilot. The license was resisted 
by other pilots of the port, but after a thorough investi- 
gation of the case, it was granted totheapplicant. There- 
upon the objecting pilots applied to the judge of the 
superior court of the Eastern circuit for a writ of certzorarz, 
which was issued, and on the trial of the certzorari the 
judgment, if judgment it can be called in legal parlance, 
was reversed, and the license revoked by the superior 
court. This judgment was excepted to, and error is here 
assigned that it is contrary to law. 

1. Did the other pilots have any legal right to inter- 
vene and be made parties and carry the case to the supe- 
rior court by writ of certiorari? We doubt it very seri- 
ously. The statutes on the subject, codified from sections 
1504 to 1542 of the Code inclusive, gives them no such 
right, and we know of no other statute or law which 
authorizes their interposition. The case illustrates the 
impropriety of giving them that right. Three of their 
number were appointed to examine this applicant, to test 
his qualifications, and two of the three were parties to the 
case, if it were a case judicially speaking, and, as might be 
expected, reported on their side and against the appli- 
cant, without assigning any reason therefor, whilst the 
other, not a party at all, reported that he was fully com- 
petent, with facts drawn from his examination on which 
to base the report he made. 

In the absence of any express law giving these people 
the right to subject every man who applies to engage in 
the same business with themselves to the costs of a law- 
suit, and thus to deter applicants, when the commerce of 
the port stood in need of more pilots, from making appli- 
cation as well by law-suit as by the hostility of the esprit 
du corps, we do not think that public policy would author- 
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ize the courts to stretch any analogy so as to embrace, as 
legal parties, men of any class who are licensed to do bus- 
iness of any sort against a new applicant for license therein. 
For this reason we think that the commissioners made a 
mistake in hearing their objection as parties in a case at 
law, or in any other character than as witnesses to testify 
in respect to qualifications, or committees to examine the 
applicant, and that the judge, in sanctioning that mistake 
by recognizing them as parties and sanctioning a certiorart 
at their instance, also made a mistake. As well might 
physicians, dentists, pedlars, liquor sellers, and lawyers, be 
allowed to make themselves parties, and contest before 
the license-granting board or official a matter in the dis- 
cretion of these authorities, and then sue out the writ of 
certtorart and have the license revoked by the superior 
court. The question is not whether these several officials 
are not judicatories in some respects, and as to certain 
matters, but can others whom they have licensed, make a 
law-suit out of every grant of license by them, and test it 
in all the courts? We hardlythink so. If at this thres- 
hold these objectors were mere intruders, certainly the 
court was wrong in revoking a license at their instance. 

2. But the court rested its judgment on the ground 
that no emergency had been adjudged by the mayor or 
the chief officer of the port under section 1535 of the 
Code. Suppose the construction put on that section by 
the learned and venerable judge be correct, and that the 
emergency must be passed upon by the mayor or other 
chief officer when one not fully qualified applies for li- 
cense, yet that law would not apply when one qualified 
by two year’s service ina decked boat made the application. 
See section 1535 of the Code. When examined this 
applicant answered a direct question to that point, and 
affirmed that he had served on such a boat, and more than 
the time required ; and that fact was before the commis- 
sioners and undisputed, so far as we can ascertain from the 
record and bill of exceptions, and if disputed, it was fer 
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them (the commissioners) to pass upon that contested 
issue of fact. There is no limit to the number of pilots 
who are thus qualified, except in the discretion of the 
commissioners—see sections above cited—and the neces- 
sity of any body’s passing on the issue of emergency, and 
the number then to be licensed, only arises when some 
disqualified person makes application for license. 

Besides, this emergency issue in this case was passed 
upon by the board of commissioners more than three 
months before the application for the certiorart, and that 
judgment, if judgment it was, was too old for review and 
reversal by the writ. 

Further, this board of commissioners had jurisdiction 
of this whole business of granting licenses to pilots, and 
only jurisdictional facts are necessary to appear of record 
—not the evidence on which the judgment is based,—and 
the board may have had evidence that one pilot was needed, 
if that were necessary, from the verbal statement of the 
mayor or other officer. The statute does not require the 
determination to be in writing, nor does it leave to the 
mayor any determination about it, except the number; 
and one is the very lowest number, and only one had 
applied, and but one pilot was licensed. 

3. Besides all this, the court did not send the case back 
to have the facts retried by the board, or to have the as- 
sent of the mayor if needed, or testimony on that point 
re-examined, but made a final disposition of the cause 
and revoked the license, and that in the teeth of evr 
dence that the plaintiff in error was qualified withdéut 
regard to emergency or any provision in section 1535. 
We have ruled repeatedly that where facts are involved 
and in dispute, the superior court must send the case back 
for a rehearing and cannot make a final judgment. So 
that even if the court thought that the certiorari should 
be sustained, the judgment was wrong. 

These commissioners are invested with large discretion 
by law—Code, §$§$1504 to 1542 supra—and ought to be so 
clothed. The courts should require a clear case of ille- 
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gality, or a strong case of abuse of discretion on facts, 
before they interpose. In this case it is clear that these 
commissioners acted with much deliberation and exam- 
ined the entire business before them with great care, and 
in our judgment their grant of this license to the plain- 
tiff in error should not have been revoked or interfered 
with by the superior court, but the certzorarz should have 
been dismissed. 
Judgment reversed. 


Cited for plaintiff in error: 14 Ga., 162; 20 /b., 77, 
233; 30 /b., 88; 57 1b., 495; 5 10., 185; 22 1b. 369; 55 
Ib., 315; 65 1b., 600; Code, §§4052, 4049, 1504 ef seg.; 1394 
et seg.; 1410 et seq.; 1631 et seg.; 1419 et 8eg.; 1703, 1705, 
2137; 1 Arch. Pr., 208, 210; Bacon’s Abr. Tit. Error, 
Style; Co. Lit. 288 b; 1 Bouv. L. D. Tit. Judgment, 65 ; 
Ram. on Leg. Judg., 52; 2 Bouv. L. D. 284; 1 Green. Ev., 
523; 20 How. St. Tr., §38 a; Cobb’s Dig, 32; R. M. Ch. 
R., 302; Dean vs. Healey, March 29th, 1881. 

For defendant: Code, §§$1504-5, 1535, 4049, 387, 390, 
1508, 1532, 4052, 1504 to 1542 inclusive ; 14 Ga., 164: 
20 /b., 77; 35 /6., 285; R. M. Ch. R., 302. 


THE STATE OF GEORGIA vs. GASKILL e¢ al. 
[This case was argued at the last term, and the decision reserved. J 


Except in cases expressly provided for by law, the superior court has 
no power to render judgment at the first term after suit brought so 
as to bind third persons thereby. If a confession of judgment, and 
judgment entered up thereon at the first term, would be good against 
the defendant upon the principle of consent or waiver, it could not 
affect a claimant ; therefore on the trial of a claim, there was no 
error in dismissing the levy of the execution issued on such a judg- 
ment. 


Jurisdiction. Judgments. WNullities. Claims. Before 
Judge HILLYER. Fulton Superior Court. April Term, 
188i. 
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On March tgth, 1872, Charles P. McCalla, as an infor- 
mer, made affidavit that Varney A. Gaskill was indebted 
to the state of Georgia the sum of fifteen thousand five 
hundred and forty-eight dollars and fifteen cents, and that 
Gaskill was a non-resident. He gave bond, and attach- 
ment issued in accordance with the act of December 15th, 
1871. A levy was made, and a declaration, in attachment 
filed March Igth, 1872. During the next term (the April 
term, 1872,) of Fulton superior court, the following judg- 
ment was entered by agreement : 

“On agreement among the state and the informant, both represen- 
ted by counsel in open court, and the defendant, who appeared in per- 
son, it is ordered that the state of Georgia do recover in the above 
stated case the principal sum of eight thousand six hundred and forty- 
eight dollars, with interest from the ninth day of January, eighteen 
hundred and seventy-one, the one-half of said principal and interest 
to be paid by the first day of January next, the other half to be paid 
by the first day of November, eighteen hundred and seventy-three. 
Execution to issue for the enforcement of said payments, if they are not 
punctually made, and also forcosts. It is further ordered and adjudged 
ori agreement as aforesaid, that this judgment, when paid, shall fully 
discharge the defendant, Gaskill, from all liability for the whole and 
for every part of the claim made against him in this case, not discharg- 
ing any other person who may be liable for any part of said claim- 
It is further ordered and adjudged by the court, that out of the money 
which may be collected from the foregoing judgment, the informant, 
McCalla, and his counsel, shall be allowed the sum of twenty per cent 
on said recovery. By the court, 

JouHN T. GLENN, Sol. Gen'l.” 

Execution issued, and was levied on certain property 
to which C. B. Gaskill e¢ a/. interposed a claim. On'the 
trial, these facts appearing, claimants moved to dismiss 
the levy on the ground that there was no judgment which 
was valid as against them. The court sustained the mo- 
tion and dismissed the levy, whereupon counsel for the 
state excepted. 


CLIFFORD ANDERSON, attorney-general; COLLIER & 
COLLIER; J. T. GLENN; P. L. Mywatr; B. H. HILL, 
Jr., solicitor general for the state. 
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McCay & ABBOTT, for defendants. 


JACKSON, Chief Justice. 


The only question made by this record is, can the supe- 
rior court render a judgment at the first term, so as to 
bind third persons, except in cases expressly provided by 
law? 

The case at bar is between the state as plaintiff in ex- 
ecution and other parties who claim adversely to the de- 
fendant in execution; and these claimants attack the 
state’s judgment as a nullity against them because it was 
rendered at the first term of the court, they not being 
parties to the judgment or assenting thereto. As the 
judgment was by consent, the defendant would be estopped 
from attacking its validity. It isa compromise judgment, 
and a valuable consideration passed from the state to ob- 
tain it, less than her claim having been taken in the judg- 
ment, and part thereof having been relinquished in con- 
sideration that the defendant would then give her judg- 
ment for what appears now on the face of it. So that it 
is good as to the defendant. But does it bind from its 
date the property of others? Is it good against them? 

The general law is that judgment may go by default at 
the first term where there is no answer by defendant, but 
the trial of the case must be at the second term, and the 
penalty of default is only the payment of costs. The 
language of the law even in cases by default is that “no 
such trial shall in any case be had at the first term, except 
specially provided for by law.” Code, $3457. In matters 
of rent it is provided that trial be had at the first term; 
but in cases like this, we know of no law which authorizes 
the court to enter a judgment so as to bind third persons. 
Therefore this judgment at the time it was rendered un- 
der the law was coram non judice so far as others than par- 
ties thereto are voncerned. 

And the judgment of the court below so holding it 
must be affirmed. 

Judgment affirmed. 
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MATHEWS vs. STARR. 


. Property of S. was levied on and advertised for sale. M. agreed 
that if S. would permit him to buy it at sheriff's sale, and would 
not have the price run up on him, that he would buy and would 
pay to S.the difference between the price paid at the sale and 
$1,000.00, which S. claimed to be a fair valuation. Relying on this, S. 
made no effort to pay the 7. fa. or stop the sale as he could other- 
wise have done. M. hought for $625.00. S.sued for the balance to 
complete the $1.000.00: 

Held, that the contract was founded on a sufficient consideration. 

2. Such acontract was not illegal. 

3. If the proposed purchaser desired to annul the contract, it was in- 
cumbent on him to have given notice to the defendant in 7. /a., in 
ample time for him to have made other arrangements. 


Contracts. Sales. Before Judge POTTLE. Elbert Su- 
perior Court. September Term, 1881. 


Reported in the decision. 


D. M. DUBOSE; JNO. P. SHANNON, by brief, for plain- 
tiff in error. 


A. G. McCurry ; GEO. C. GROGAN, for defendant. 
JACKSON, Chief Justice. 


This action was brought by Starr to recover from 
Mathews $375.00, on an agreement that ifthe former, 
having property levied on for sale by attachment, would 
not protect it from sale or get other parties to bid it off 
for him, and run it against Mathews, then Mathews 
would pay Starr the difference between what he paid for 
it and $1,000.00, which Starr thought he could make it 
bring. 

The jury found $375.00, Mathews having bid off the 
property at $625.00, and $375.00 being the difference be- 
tween the $1,000.00 and the purchase money paid by 
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Mathews. <A motion was made fora new trial, and on its 
denial error is assigned. 

1. There is sufficient consideration to uphold the con- 
tract. If not carried out, Starr would have been injured. He 
received the promise from Mathews, and thereby lost his 
chances to make the property bring more money. It was 
a beneficial contract to Mathews. It would enable him to 
free himself from the competition which the defend- 
ant might have brought against him if the property was 
sold, as well as from the efforts of Starr to arrange not to 
let the property go to sale. ‘“ A consideration is valid, if 
any benefit accrues to him who makes the promise, or any 
injury to him who receives the promise.” Code, §2740. 

2. Was the contract illegal? Underthe facts disclosed 
in the record, we think not. The allegations are: That 
in the latter part of 1874 said Starr purchased from ore 
W. A. Royston one undivided fourth interest in a mill on 
Beaverdam Creek, in Elbert county, agreeing to pay for 
this interest seven hundred and fifty dollars ; that he got 
no deed from Royston and had paid Royston to January 
16th, 1877, about five hundred dollars, and had expended 
about one thousand dollars for improvements and repairs 
of said property; that about January 16th, 1877, said 
Starr, intending to be absent from the county, made, 
without any consideration, to said Mathews and one A. 
C. Mathews, a deed to his interest in said property for the 
purpose of getting them to manage his interest in his ab- 
sence, and took from the said Mathews a bond to recon- 
vey said interest to said Starr any time after January Ist, 
1878; that during the year 1877, said David A. Mathews 
became the owner of the remaining three-fourths of said 
mill property ; that during the said year said Royston sued 
out an attachment against said Starr for the unpaid bal- 
ance of the purchase money of said Starr’s one-fourth 
interest, said balance amounting, with interest and costs, 
to about five hundred dollars, under which attachment 
proceedings said interest was levied on and advertised for 
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sale the first Tuesday in January, 1878; that before the 
day of sale, plaintiff in error, said David A, Mathews, 
contracted and agreed with him, said Starr, that if said 
Starr would let his interest go on and sell, that he, said 
Mathews, would pay him, said Starr, the difference be- 
tween what it should be bid off at and one thousand dollars; 
that he, said Starr, could have settled off the purchase 
money and found other legal means to prevent the sale 
of said interest, but relying on this contract of Mathews, 
did not do so, but the property was sold on the first Tues-. 
day in January, 1878 to said Mathews for six hundred and 
twenty-five dollars; that of the one thousand dollars 
agreed to be paid by said Mathews, eight hundred wags 
cash and two hundred in November, 1878; that on ac- 
count of this contract Mathews is indebted to Star one 
hundred and seventy-five dollars, with interest from Jan- 
uary Ist, 1878, and two hundred dollars with interest from 
November Ist, 1878, and to recover these sums Starr 
brought his suit. Starr alleges full compliance upon his 
part with his contract, his reliance upon Mathews’ com- 
pliance, and Mathews’ failure and refusal to comply. 

It was a question of fact for the jury, whether these 
allegations were made good by proof. On that issue there 
is conflict in the testimony, and the jury settled it. The 
case in 4Ist Ga., 283, is much in point, and settles, we 
think, the law of this case, and the jury having settled the 
facts, the case is with the defendant in error. 

3.-The court charged the jury: “If you believe from 
the evidence that the plaintiff agreed with defendant that 
if he, plaintiff, would let the mill property go to sale the 
defendant would pay him the difference between what it 
brought at the sale and one thousand dollars, and by reason 
of such agreement the plaintiff was lulled into security, and 
did not make any arrangements to redeem the land, the 
plaintiff is entitled to recover, unless that contract was 
annulled. I charge you that the defendant had a right 
to make the agreement with or without a reason, provided 

v 68—35 
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he gave plaintiff notice in ample time to enable the plain- 
tiff to make arrangements to prevent the sale of the prop- 
erty.” 

This charge is excepted to, but it seems to us to embo- 
dy the law of the case in few words. Good faith de- 
manded that Mathews give Starr notice if he rescinded 
the contract, so as to put Starr where he was when the 
trade was made, and give hima chance to make other 
arrangements to prevent his property from being sacri- 
ficed. 

Judgment affirmed. 


GORMAN eé al. vs. WOOD. 


. While prior to 1861 the husband might permit his wife to keep her 
earnings and buy property during coverture, which she could hold 
as against him and volunteers under him, yet after receiving her 
funds, investing them in his own name, and holding property pur- 
chased therewith until the lien of a judgment against him had at- 
tached, he could not then set up her equity so as to defeat the title 
of a Jona fide purchaser under the judgment. 

1.) Nor could that result be accomplished by the husband recogniz- 
ing her equity and allowing a deed to be made to her after the lien 
of the judgment had attached to the land. 

. If a husband uses the money of his wife, with or without her con- 
sent, and thereby acquires title in himself to property, third persons 
who éona fide take title for value to such property will be protected. 


Husband and Wife. Title. Trusts. Equity. Debtor 
and Creditor. Before Judge SIMMONS. Bibb Superior 
Court. October Term, 1é8t. 


Reported in the decision. 


LANIER & ANDERSON, for plaintiffs in error. 


J. RUTHERFORD; BACON & RUTHERFORD, for de- 
fendant. 
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CRAWFORD, Justice. 


About the year 1860, George Wood bought of one 
Thompson the land which is the subject-matter of this 
controversy, and paid him $330.00 in cash for it, took a 
bond for titles, went into possession, gave in the same for 
taxes as his own up to the year 1876, and sought home- 
stead therein before that date. In the year 1874 he be- 
came security for one Merritt upon a bond, on which a 
judgment was obtained in November, 1875, and a f. fa, 
issued, the property sold, bought by the Wilson Sewing 
Machine Company, which went into possession under the 
sale, and this suit is brought by Rachel Wood, the wife of 
the said George, to recover the same. 

She rests her title upon the ground, that the money 
which paid for the land was hers, made by her whilst keep- 
ing a boarding house, and which her hushand allowed her 
to have. She also claimed to have collected the rents 
from the tenants as belonging exclusively to herself. In 
addition to the foregoing facts she relied upon a deed 
made by Thompson to her in the year 1876. 

The questions made in the trial below and involved in 
this appeal are, what is necessary to secure to the wife her 
earnings prior to 1861, and the act of December, 1866. 
And when such earnings are hers, and invested in land by 
the husband, with bond for titles taken to himself, and he 
exercises other general acts of ownership over it until a 
judgment be obtained against him, has the wife sucha 
right therein as will defeat the title of a dona fide pur- 
chaser, even though she may have subsequently beanie nta 
a deed thereto ? 

That the husband might, anterior to 1861, permit his 
wife to have her own earnings, whilst they lived together, 
and allow her to buy property, taking title to herself by 
his consent, which she can hold as against him and volun. 
teers under him, has been recognized by this court in 30 
Ga., 386, and in 36 /d., 506. And so also after the act of 
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1851-2 her acquisitions and those of her children, whilst 
living separate from her husband become vested in and 
are absolutely her separate property, free from all debts, 
contracts or control of her husband. But it nowhere ap- 
pears that the legislature or the courts have gone further, 
and allowed the wife to buy property through her hus- 
’band, pay the money through him, hold the evidence of 
‘title in his name, and after a judgment is obtained against 
‘him recognize in her an unknown secret trust, existing 
-alone in parol, and of which no actual or constructive no- 
tice exists. : 

Whatever may have been the common law as to the 
right of the wife to her pin-money, it cannot affect the 
question raised in this case under our statute; nor does 
the case in the 30th Ga., 386 of the baking cakes by the 
wife; as the business here claimed to have been pursued 
was that of keeping a public house for the entertainment 
of boarders, and for the collection of which board the wife 
could not in her own name have collected a dollar by suit, 
unless the statute making her a free trader had been com- 
plied with. 

But it is said that although the title might not have been 
in the wife prior to 1866, yet if the kusband recognized 
it after that time as being in her, because the money that 
paid for it was hers, then that would give her a perfect 
title, and if afterwards she got the deed, that it would 
relate back to the time of the purchase and protect it as 
hers. 

To support this view, the case of Sterling vs. Arnold, 
54 Ga., 690, is relied upon; but the difference between the 
cases is, fhat the money of the ward went into the land in 
that case, and in this, as appears from the proof, it was the 
money of the husband under the law, and not that of the 
wife. 

It is further said, that the act of 1861, allowing 
the wife to deposit her earnings in savings banks and con- 
trol it, -dispose of it, and devise it, is to be con- 
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strued in favor of the wife’s right to invest in land, etc. 
However this may be, it cannot affect this case, as the 
purchase and payment were made before the act was 
passed. 

But, supposing the money to have been really the pro- 
perty of the wife, and the husband had purchased the 
land therewith, how would the case stand? In Moye vs. 
Waters, 51 Ga., 15, 16, this court say: “‘ The mere fact 
that property is purchased by one, and paid for with the 
money of another, does not vest the title to such property 
as against third persons in the one whose money paid for 
it. Nor does any legal or equitable right spring out of 
such a fact in favor of such person, against innocent pur- 
chasers who in good faith take the title from one who is 
apparently the true owner, and in truth is so, except as to 
some secret equity of the party whose money has been 
used. There must be notice of such an equity before it 
can avoid a title, otherwise good. Hence, if a husband 
uses the money of the wife, with or without her consent; 
and acquires thereby title in himself to other property, 
third persons who dona fide take title for value from him 
to such property will be protected.” 

George Wood bought this property in 1860, paid all the 
purchase money and went into possession, this gave him 
a complete equity without any conveyance, bond or title. 
54 Ga., 602. This of course, provided the money was his, 
if it were his wife’s, then she would have a complete equity 
which she could enforce as against him, provided she en- 
forced that equity before credit was obtained upon the 
land by the husband, or there were judgment liens that 
had fastened upon it. But his having obtained credit 
without any notice of her equity, or having the lien of a 
judgment attach to this property, it would be inequitable 
and illegal to allow such intervening equity to destroy the 
rights of purchasers or dona fide creditors. 56 Ga, 7g; 54 
[b., 543. 

Besides, if it be true, as is claimed by counsel for de- 
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fendant in error, that the deed under which Rachel Wood 
claims title was obtained from Thompson with the view 
of defeating the collection of the debt against George 
Wood, and this was known to her, then such deed would 
be fraudulent and void. 

There being no sufficient evidence to show that Wood 
ever yielded his right to this money, or his title to the 
property, until after the judgment was obtained against 
him, it does not even bring the case within the legal rule 
given by the court to the jury, and it should therefore 
have been withheld. Wood refused to allow the deed to 
be taken in her name when he bought, he held the bond 
for titles to himself through sixteen years, gave in the 
property for taxes in his own name, until the judgment 
was obtained against him, and never permitted his wife to 
have the deed to it until it became a question between his 
execution creditor and herself, then, and not until then, 
was his consent given. 

So that in no view of the case under the law and the 
facts as shown by the record do we think that this verdict 
ought to stand. 

Judgment reversed. 


AARON ef al. vs. GUNXELS. 


Toac uirea prescriptive right toa private way over land of another, it is 
necessary to show the uninterrupted use of a permanent way, not 
over fifteen feet wide, kept open and in repair for seven years. 
Mere frequency of passage across one’s land, not continuing in the 
same track for the requisite time, and with no repairs or work done 
on the alleged way, will not suffice. 

(a.) Under the facts of this case, that the court below remanded the 
case for a new trial when brought before him on certzorarz, was 
quite as favorable a ruling as the claimant of a private way cou'd 
ask. 


Roadsand Bridges. Private Ways. Prescription. Be- 
fore Judge POTTLE. Madison Superior Court. Septem- 
ber Term, 1881. 
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Reported in the decision. 


B. F. CAMP; L. & H. Coss, by brief, for plaintiff in 
error. 


No appearance for defendant. 


CRAWFORD, Justice. 


G. W. Aaron et al. petitioned the ordinary of Madison 
county to have certain obstructions, placed in an alleged 
private way by Willis Gunnels, the defendant, removed. 
The ordinary, on the trial of the case, under the evidence 
- refused the application, and the petitioners carried the 
matter to the superior court by certzorarz where the judge, 
upon consideration of the facts set out and the proofs, 
sustained the certzorari and sent the case back for a new 
trial. 

With this order and judgment of the court the peti- 
tioners were dissatisfied and brought the case here, be- 
cause a final judgment was not made requiring the obstruc- 
tions removed. 

The private way appears to be a short road running 
through a part of the defendant’s land; is a trifle more 
convenient than going by way of the public road; the 
obstruction complained of is a fence; the difference in dis- 
tance in going through defendant’s land and bythe public 
road is only two hindred yards; this nearer way has been 
used without objection for a great while, and upon this 
use the prescription rests. 

Under the case made, we think that the judge might 
well have dismissed the certiorari and affirmed the judg- 
ment of the ordinary, because the petitioners by their 
proofs did not bring themselves within the requirements 
of the law entitling them to this private way. Private 
ways are obtained only by an order from the ordinary, or 
by prescription of seven years; they are not to exceed 
fifteen feet in width, are to be kept open, and are to be 
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worked by the persons for whose benefit they are estab- 
lished. So far from the evidence showing that these par- 
ties ever worked this or kept it in repair, it shows that it 
has never been worked by any body, and that nothing 
has ever been done to it except the pulling out of the 
way any bush or other thing which, by chance, happened to 
fall into it by the passers thereon. 

Again, it appears from the record, that the petitioners 
have not in fact been using the same fifteen feet of way, 
which is now in use, more than three years, when seven 
is necessary to give a prescriptive right. In view, how- 
ever, of the fact that the judge ordered a new trial, for 
the reason, doubtless, that he was not satisfied to rule the 
law of the case without more evidence, we will not dis- 
turb his judgment. 

In no view of the facts, meagre as they are, can we see 
that the plaintiffs in certiorari should complain. To en- 
title them to this right of way, they must bring them- 
selves within the ruling of the case in Short et al. vs. 
Walton et al., reported in 61 Ga., 28, and the strict letter 
of §721 of the Code. 

Judgment affirmed. 


COLLINS vs. MYERS & MARCUS. 


1. The remedy by injunction and receiver given to all creditors against 
insolvent traders by the act of 1881 (acts 1881, page 124) is stat-" 
utory, and in order to take advantage of it, it must appear that the 
defendant is insolvent and that it would be of benefit to the com- 
plainant to have the relief prayed for. 

2. An allegation of insolvency because the complainant’s claim was 
not paid at maturity on demand is not sufficient, where it appears 
that the debtor is possessed of unincumbered assets largely more 
in value than the complainant’s claim. 

(a.) That the real estate of the debtor has been mortgaged, does not 
help a creditor who has no interest in the mortgages. If he can 
not attack them, and they will consume all of the realty mort- 
gaged, a receiver for the realty would be useless to him. 
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(4.) This case is strengthened by the fact that discovery was not 
waived, and the answer fully meets the charge of insolvency. 


Debtor and Creditor. Insolvency. Mortgages. Equity. 
Receiver. Before Judge SNEAD. Richmond County. 
At Chambers. March 18th, 1882. 


e 


Reported in the decision. 


M. P. CARROLL; H. D. D. Twiccs, for plaintiff in 
error. 


C. HENRY COHEN, for defendants. 


JACKSON, Chief Justice. 


This bill was filed for injunction and the appointment 
of a receiver under the act of 1881. Laws of 1881, p. 
124. 

It will be seen by the act that the jurisdiction of equity 
to intervene and take possession of the property of the 
trader at the instance of a creditor rests mainly upon the 
insolvency of the debtor. It is not the mere failure to 
pay, but it is the inability to pay by reason of insolvency, 
that gives this extraordinary remedy. It is purely stat- 
utory and must be brought clearly within the statute on 
which the jurisdiction alone rests. But for this statute a 
creditor who had not sued his claim to judgment, or did 
‘not hold some lien on the property of the debtor, could 
not interfere therewith in equity by injunction or receiv- 
ership, or any other such extraordinary remedies not 
within the rules of common lawandcommon right. This 
act of 1881 changes the law in this regard, and enables 
any creditor having any claim on the debtor to invoke 
the aid of equity in the use of its extraordinary powers 
against any trader who is insolvent. 

So on the very threshold of.the courts of chancery 
stands an impediment which bars the entrance of the 
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seiiner until be removes it. He must ieee that his 
debtor is a trader and that heis insolvent. These com- 
plainants wholly fail to show the insolvency of this debtor, 
and therefore did not remove the barrier which blocked 
their entrance through the way this statute opened, and 
they should have been denied admittance. The allega- 
tion of insolvency in the bill is wholly insufficient. It is 
that “your orators show that said debt has matured and 
that payment has been properly demanded of her, the 
said Mrs. P. Collins, and has been refused by her, and 
that as Mrs. P. Collins has failed to pay at maturity after 
proper demand had been made, your orators allege the 
said Mrs. P. Collins to be insolvent.” 

Thus the averment of insolvency rests alone on her fail- 
ure to pay at maturity, and the only allegation of fact is 
her failure to pay. It is a mom sequitur that because a 
trader fails to pay a debt on its maturity, therefore that 
traderisinsolvent. The billitself, therefore, is not explicit 
in alleging insolvency, and has no equity in it under this 
statute. 

The answer positively and explicitly denies the insol- 
vency of the defendant, and sets out assets, real and per- 
sonal, showing solvency by facts alleged in it. Indeed 
the bill itself, in the very next sentence after the above 
averment, in respect to insolvency, alleges that the de- 
fendant “has a large amount of assets, including choses 
in action and money, besides real estate, and a large stock 
of goods, consisting of dry goods, clothing, boots, shoes,” 
etc. 

The depositions do not help the complainant’s case as 
made in the bill. They show only the refusal to pay the 
debt because of dull times and failure to collect her own 
debts by this trader. These cannot overcome the facts 
set up in the answer made in response to the bill. 
Discovery is not waived in the bill, and a sworn an- 
swer in response to the bill must ordinarily be 
overcome by two witnesses, or one with corrobora- 
ting circumstances, where discovery is not waived. We 
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see no reason why this rule should not apply to an appli- 
cation for an injunction and receiver, the effect of which 
is to annihilate the business of the trader, strip her of 
all her property, and administer on her entire estate 
while she yet lives. But it is unnecessary in this case to 
pass upon the application of that rule to the trial of in- 
terlocutory prayers for injunction or receivership, because 
in this case there is no sufficient allegation of insolvency, 
and no proof thereof at all. P 

That her real estate is mortgaged,cannot affect the 
question, because if the mortgage debt would consume 
all her realty, equity would not interpose against that 
mortgage creditor, as ruled in the case of Barnwell et al- 
ws. Wofford et al. decided at the last term, not yet reported; 
and if it would be more than sufficient to pay that debt, 
then, as no other indebtedness is shown but the debt 
due to complainants of some six or seven hundred dollars, 
she is not insolvent in view of the large amount of per- 
sonalty which the bill alleges that she owns. The decision 
in the case cited rests on strong reason. The assets when 
seized and distributed under this statute must be applied 
according to the dignity of the debts—the priority of the 
several claims. If, therefore, though a trader be insol- 
vent, creditors other than the complainants have liens 
which would exhaust the debtor’s effects before the sim- 
ple contract creditors would be reached in the order of 
distribution, equity would not interfere with their liens 
at the instance of those who could realize nothing in any 
event. It would be to take away from the lien creditor 
that which he could reach at but little expense by the 
ordinary process of common law courts, and waste it in 
the expensive administraton of a receiver, without bene- 
fiting the non-lien complainants one iota. It would 
enable the complainants to play the roll of the dog in the 
manger, and prevent others from enjoying that which 
they could never use. 

The conclusion we reach, therefore, is, that before a 
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chancellor should enjoin a trader from the free use of all 
his assets, real and personal, and seize all the property of 
every kind which the trader possesses, and place it in the 
hands of a receiver, it must appear clearly that the trader 
is insolvent, and that if her effects be seized and thus 
administered in chancery, the complainants would realize 
from that administration. 

Under this statute insolvency must be alleged clearly 
and upon the basis of such facts as show it. This has 
not been done, in our judgment, in this case, either by 
sufficient allegations in the bill, or by sufficient proof on 
the hearing. The chancellor erred, therefore, in the grant 
of the injunction and in the seizure of the effects of 
defendant and placing them in the hands of a receiver. 

Judgment reversed. 


NEAL, receiver, vs. FIELD. 


. Where a witness in answer to a direct interrogatory stated that he 
was present at a settlement between the parties, and that his un- 
derstanding was that it was a complete settlement of the entire 
matter involved, and on cross-examination he stated the facts on 
which such understanding was based, the testimony was admissible. 

(a.) Would it not have been admissible even without this explanation ? 
Quere. 

2. We are not well satisfied that the verdict is supported by the evi- 
dence in this case. 

(a.) If one have several claims against another, and by a renunciation 
of one claim induces a settlement of the balance, he will be bound 
by such settlement. 

(4.) If matters be submitted to an arbitration 7” fazs, and a party in 
favor of whom an award is made accepts the results thereof, he 
will be bound thereby, and cannot re-open the matter. 

3. This court is less reluctant to interfere with the ruling of the court 
below in refusing a new trial on the ground that the verdict is con- 
trary to evidence when the same judge did not preside on the trial 
before the jury and the hearing of the motion. 


Evidence. Verdict. Practice in SupremeCourt. Ar- 
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bitration and Award. Before Judge FAIN. Bartow Su- 
perior Court. July Term, 1881. 


Reported in the decision. 
T. WARREN AKIN; W. K. Moore, for plaintiff in error. 
M. R. STANSELL, for defendant. 


SPEER, Justice. 


E. E. Field, commenced his action of complainant on 
account against the intestate cf plaintiff in error,in 1870,to 
recover certain sums of money, which he alleged to be due 
him, first, on account of sales of certain lands which the par- 
ties had purchased at sheriff’s sale, and on the agreement 
that they were, thereafter, to be sold privately and the pro- 
ceeds divided fro rata between them. Second, to 
recover also the fro rata share of the plaintiff be- 
low in certain amounts of insurance which Tumlin had 
collected, arising from the insurance, and burning of cer- 
tain miil property owned by the parties jointly, and which 
insurance money had never been accounted for. 

To this action Tumlin pleaded, first, the general issue ; 
second, that plaintiff had agreed that his pro rata share 
of the insurance money should be paid to J. M. Field, a 
brother of plaintiff, to whom the property sold at sheriff's 
sale had formerly belonged, and that in conformity with 
such agreement, and by consent of plaintiff, there had been 
payment and settlement had as to said pro rata share of 
said insurance money claimed by Tumlin in his life, and 
his administrator since his death with J. M. Field, 
There was also filed a plea of settlement and accord 
and satisfaction, as to all the matters embraced in said 
suit, since the same was commenced between plaintiff and 
defendant, which was plead in bar to any recovery. 

On the trial of the case, the jury returned a verdict for 





536 SUPREME COURT OF GEORGIA. 


Neal, receiver, vs. Field. 





the plaintiff below, for the sum of twenty-two hundred and 
fifty dollars principal and fifteen hundred and seventy-five 
dollars interest. 

The defendant below made a motion for a new trial on 
various grounds, as are set forth in the record, which was 
overruled by the court, and he excepted. 

It is evident, from the evidence on the trial, that the 
verdict of the jury was a recovery alone on the item of 
‘insurance money” collected by Tumlin. He had col- 
lected $13,000.00 insurance, one-fourth of which plaintiff 
below claimed, which was $3,250.00. One thousand of 
this amount Tumlin had paid, hence the verdict was for 
balance, $2,250.00, with interest. 

It is manifest that the jury believed from the evidence 
that since suit was brought there had been asettlement be- 
tween the plaintiff and defendant, as to the proceeds of 
the sales of lands made by Tumlin to Borders and Poul- 
lain, and a payment in money by Tumlin to Fields, and a 
division of the notes given by Borders for his purchase of 
the land, between the parties, so as to leave wholly out of 
their consideration this item of the account sued on. 

It appears from the record this suit had been pending 
for some time between the parties, andthat by agreement 
the whole suit was referred for settlement and award to 
the respective counsel of plaintiff and defendant, with the 
right to choose an umpire; that various meetings were 
had, calculations made, and after several days, a result 
arrived at by the parties, which met their approval. It 
further appears that on the result reached, Tumlin 
paid Fields several thousand dollars in money, and that 
Borders, the purchaser of the last land sold, divided his 
notes held by Tumlin for said purchase, and executed 
them anew, giving to Fields his pro rata share of notes, 
and to Tumlin his proportion; that when this was done 
Tumlin demanded a receipt from Fields, which he declined 
giving, and as a reason alleged there might be a mistake. 

It further appears that the referees made no written 
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report or award, nor was any entry made on the dockets, 
but the suit continued pending for several years, without 
any action until Tumlin’s death, when the same was 
pressed to a trial and verdict as here rendered. 

1. It will thus appear that the main and important issue 
and plea relied upon by the defendant below was the set- 
tlement, and accord and satisfaction thereunder, which he 
plead in bar to this recovery, and the issue was whether 
there had been such settlement, accord and satisfaction as 
was claimed by defendant and denied by plaintiff. One 
of the grounds in the motion for new trial was error in 
the court’s ruling out a portion of the answer of Borders 
to his interrogatories offered by defendant below on the 
trial. In the answer he made to the sixth direct inter- 
rogatory, he said, ‘“‘ The settlement testified about was in 
accordance to Field’s figures, and all his figures showed to 
be due him was allowed him by Tumlin. [My under- 
standing was that the above settlement was a complete set- 
tlement of the J. M. Field matter],” the portion in brack- 
ets was ruled out by the court. 

In the third cross-interrogatory he was asked,“ if you 
testify as to any conclusion in reply to the sixth direct 
interrogatory, how do you know it?” He answered, 
‘“‘ both parties said there was a conclusion arrived at, and 
so expressed themselves, and changed my notes.” 

With the light thrown on that portion of the answer 
to the sixth interrogatory (ruled out by the court) by the 
answer to the third cross-interrogatory, we are satisfied 
the court erred in ruling out the answer to the sixth direct 
interrogatory included in the brackets. 

We are not prepared to say the words of the witness 
ruled out may not have been admissible éven without the 
aid of the explanation, as offered in the answer to the 
third cross interrogatory, though we do not pass on this 
question. In 27 Ga., 207, this court said, ‘“‘ It was my un- 
derstanding,” when used by a witness, means ordinarily, 
“his knowledge and recollection of facts.’’ See, also, 10 
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Ga., 403; 17 /6., 558. But aided and interpreted as these 
words excluded are, by the answer of the witness to the 
third cross-interrogatory, there can be no doubt as to their 
admissibility. Their effect and influence onthe result we 
cannot measure or weigh. That wasa matter for the jury, 
and being withheld from them, we think it was error. 

2. Further, in looking through this record, we are not 
altogether satisfied with the verdictasrendered. It is very 
evident the jury based their verdict on the amount of the 
insurance money alone, claimed to be unpaid, and on this 
item alone was there a recovery had. The amount of in- 
surance paid to Tumlin was $13,000.00—to one-fourth of 
which plaintiff set up title, making the sum of $3.250.00. 
Crediting this with the amount paid by Tumlin to I. M. 
Field by order of plaintiff, E. E. Field ($1,000.00) and it 
leaves $2,250.00, the principal of the verdict, and the in- 
terest corresponds with the interest on that sum from the 
date it was claimed to be due. It is very evident in this 
verdict the jury made no abatement on account of ex- 
penses, costs, etc., paid and incurred by Tumlin in col- 
lecting this insurance money, and the evidence is uncontra- 
dicted that he was at an expense (paid and incurred) 
of nearly one thousand dollars on this account. It was both 
legal and just that the plaintiff’s proporticn of this insu- 
rance fund should have borne its proportion of expenses. 
Moreover if, at the settlement claimed by Tumlin to have 
been had, the plaintiff repudiated any claim to his insu- 
rance money and renounced any title to it, as some of 
the testimony shows, and relying upon this, Tumlin paid 
him all the balance he claimed, and divided the notes for 
the purchase money, that fact might preclude him from 
any recovery under the circumstances,if the jury should so 
believe the testimony. If Fieid induced Tumlin to settle 
by his renunciation of title to this insurance money, he 
would be bound by his representation, which induced 
such action, and especially would this be so if Tumlin, 
relying on this renunciation of title of plaintiff, after- 
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wards, either in life or by his representative since his 
death, settled with J. M. Field according to the alleged 
agreement. Bigelow on Estoppel, 514. 

If he submitted his suit to an arbitration 7” pats, and 
accepts the result of the award, he would be bound by 
his acceptance, and not be permitted to open the matter 
again. Bigelow on Estoppel, 515 ; 32 Ala., 480; 19 Pick., 
300. 

3. Further, in reviewing this record, we are not unmind- 
ful of the fact that the motion for a new trial was not 
passed upon by the judge who tried the case, and, there- 
fore, it does not come to this court with that prestige in 
its favor as when pronounced upon by a judge who wit- 
nessed all the circumstances and surroundings of the trial 
before the jury. 

In view of the whole facts in the record—the excluding. 
from the jury the full answer of Borders to the sixth in- 
terrogatory in his depositions, and the further fact that 
Tumlin’s estate is made to respond for the full amount of 
the pro rata share of this insurance money claimed by 
plaintiff, without regard to the cost and expenses incurred 
by Tumlin in collecting the same, and as this motion for 
a new trial was not passed upon by the judge who presi- 
ded at said trial, we feel that the ends of justice will be 
best subserved by reversing the judgment of the court 
below, and ordering a new trial. 

Judgment reversed. 


Woop et al. vs. THE MACON AND BRUNsWICK RAIL- 
ROAD COMPANY ef ai. 


i. The sale of the Macon and Brunswick Railroad is valid and binding 
upon the state, and equity wowld hold the title good in the purchas- 
ers, though all the regulations prescribed for the manner of con- 
ducting it had not been literally complied with, if carried into exe- 
cution substantially by the exécutive, the purchase money having 
been largely paid and the transaction virtually ratified by subsequent 


v 68— 36 
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acquiescence of the legislative department. Under such circum- 
stances, the case must be strong indeed to authorize judicial inter- 
ference with the sale. 

By the lease and subsequent purchase of the road and its franchises, 
the present company known as the Macon and Brunswick Railroad 
Company acquired the right to extend and construct the road from 
Macon to Atlanta, subject to the limitations in the original and 
amended charters of the company, subsequent legislation thereon, 
and the constitutional guaranty to the owners of property not to 
force them to part with any portion of it without just compensa- 
tion. 

. Though the state may previously have dedicated property along the 
direct line of said extension to other public uses, it has the reserved 
right to appropriate a necessary portion of it to other public use, 
provided such appropriation be made by express grant or necessary 
implication that such grant was intended ; for having parted with 
it for one public use, in the absence of such new grant, the pre- 
sumption would be that it had not made another inconsistent with 
the first. 

4: “If, therefore, the state herself had dedicated the ground embraced 
within the limits of the cemetery at Macon to the use of the public 
as a burying place for the dead, and the track of the proposed ex- 
tension in the most direct line from Macon to Atlanta passed along 
the edge of the cemetery adjoining the Ocmulgee river, and was 
not inconsistent with the prior use of the ground for a cemetery, 
but passed over ground wholly unsuited to such use, the implica- 
tion would be strong that the grant to construct the road on such 
direct line, not being in conflict with the prior dedication, included 
the grant to pass over such unnecessary part of the cemetery. 

. But where the city of Macon herself had dedicated the ground to 
the cemetery for herself, and by contract with the railroad company 
and for a valuable consideration had granted to the company the 
right of way through a portion of the former dedication not adap- 
ted to the former use and not interfering with any private lot con- 
veyed by her to private persons, then it is clear that no such private 
person would be equitably entitled to interfere with the grant im- 
pliedly given by the state and expressly ceded by the city. This is 
especially so when such use will enure in the judgment of the city 
to the greater security of the former use and the general ornamen- 
tation of the cemetery. The particular improvement and adorn- 
ment of his own lot is for the orivate judgment and taste of the 
owner; the general improvement and security and adornment of 
the-entire grounds is for the city speaking through her authorities ; 
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particularly when they speak, as is conceded, the overwhelming 
voice of the citizens. 

. Delay in applyigg for the writ of injunction until large expenditures 
have been made in acquiring the right of way on the line to the 
cemetery and in work done within it, and without notice to the 
company of any intention to make application therefor, will make 
equity more loth to stay the further progress of the work. The 
writ is designed to prevent, not to undo; and without strong rea- 
son therefor, if delayed until progress at heavy cost has been made, 

the application should not be granted. 

. Facts in dispute, with conflicting affidavits, are for the chancellor, 
and unless his judgment thereon shows an abuse of discretion, this 
court does not interfere. In this case his judgment thereon is over- 
whelmingly sustained. 


Equity. Injunction. State. Railroads. Sales. Cor- 
porations. Cemeteries. Municipal Corporations. Emi- 
nent Domain. Before Judge SIMMONS. Bibb County. 
At Chambers. December roth, 1881. 


This bill was filed by Wood e¢ a/. against the Macon and 
Brunswick Railroad Company, the East Tennessee, Vir- 
ginia and Georgia Railroad Company, and against the 
Mayor and Council of the city of Macon, alleging an 
agreement between the Macon and Brunswick Railroad 
Company and the city of Macon to run the line of said 
railroad company through Rose Hill Cemetery and the 
grounds thereof, which had long before been dedicated by 
the city of Macon to the exclusive use of the public and 
the citizens of Macon as a cemetery or burial ground, on 
the faith of which dedication and long use thereof for 
that purpose, the complainants or their ancestors had 
bought burial lots in said cemetery grounds, contiguous 
to the said contemplated line of railway as intended to 
be run, had built costly and expensive monuments on them 
and buried their dead in the same; that the cutting of said 
railway through said grounds would injure and damage 
the lots of complainants and monuments erected on the 
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same seriously, would greatly mar and injure the grounds 
as a burial place, and would be violative and destructive 
of the right of complainants as lot owners and persons 
interested in said cemetery as stated, and they ask an in. 
junction against the consummation of this agreement or 
the construction of this line of railway through these 
burial grounds. 

The bill of exceptions states that the bill was handed 
to the chancellor on October 5th, 1881. On October 11th, 
1881, he passed an order requiring defendants to show 
cause why injunction should not be granted, returnable 
October 22d, 1881, and in the meantime a restraining or- 
der was granted to prevent trespassing on the grave of 
Wood, the father of some of complainants. Service was 
entered on the bill by the sheriff by having served J. M. 
Edwards, superintendent and agent of the Macon and 
Brunswick Railroad and as agent of the East Tennessee, 
Virginia and Georgia Railroad, personally, and also by 
serving J. K. Brice, “agent as above set forth,” by leav- 
ing a copy at the place of transacting the usual business 
of the companies. The case was postponed from time to 
time until December roth, when it was heard. 

The Macon and Brunswick Railroad Company an- 
swered this bill, denying that the construction would 
injure the rights of complainants—their property, or 
that it would detract from the usefulness or beauty 
of the grounds as a cemetery, but would add to its 
attractions and be an ornament to it as well as useful ; 
that complainants and other lot owners had no title to 
the fee or any other right except the right of burial of 
their dead on the grounds conveyed for that purpose; that 
the defendant, the Macon and Brunswick Railroad Com- 
pany, was constructing its road through said grounds, 
along the bank of the Ocmulgee river, and appropriating 
said ground to that purpose and use by authority of law 
contained in the grant of the legislature authorizing the 
extension of that road by its lésgees from the city of Ma- 
con to the city of Atlanta, on the line of which contem 
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plated and authorized extension lay this cemetery. That 
the construction of the road would not damage complain- 
ants, as it would not run through any of their lots, but 
along the river bank on unoccupied ground. Also that the 
ordinance on which the agreement between the city and 
the railroad was based had been passed on August 14th. 
1881, and the contract was signed October 27th, 1881, 
That relying on this ordinance, which had been made pub- 
lic through the press and otherwise, the railroad had gone 
to large expense in purchasing a right of way on each 
side of the cemetery, and preparing to run their road 
along this line. That complainants must have known of 
these facts, but made no objection, nor did the company 
have any knowledge of the application for injunction un- 
til October 15th. Since that time it has proceeded regu- 
larly with its work. 

The complainants replied that the persons constructing 
said railroad were not the lessees of the Macon and Bruns- 
wick Railroad, nor their associates, nor had they the legal 
right to use and control said charter for such purpose; in 
other words that they had no title or legal right to said 
charter to make said extension or to appropriate said 
grounds to such use; and if they were, the legislature had 
not authorized them to take and appropriate property for 
this use that had already been dedicated to another public 
use, nor was the right necessarily implied in the grant to 
construct and use a railroad between the two points named. 

It was insisted that the terms of the act of September 
3d, 1879, authorizing the lease or sale of the Macon and 
Brunswick Railroad had not been complied with, and that, 
therefore, the present holders of the road did not have the 
charter powers of the Macon and Brunswick Railroad 
Company. 

Complainants also replied, as to the plea of progress in the 
construction and outlay of money and labor in the enter- 
prise, in avoidance of the interference by the court now, that 
the application for injunction was made in time, and that 









544 SUPREME COURT OF GEORGIA. 


Wood e# a/. vs. The Macon and Brunswick Railroad Company ¢f al. 


defendants got notice of the application to the chancellor, 
and with a full knowledge of its tendency, made extraor- 
dinary and unnecessary speed in their work—on this par- 
ticular part of the work—in order to thwart and frustrate 
the action of the courts thereby ; and that this, therefore, 
having been done with their eyes open as to the intention 
of complainants, and to obtain that advantage, was of no 
avail. 

The other defendants, except the East Tennessee, Vir- 
ginia and Georgia Railroad, as well as the Macon and 
Brunswick Railroad, answered, denying the allegation in, 
the bill andamendments. But the answer of that defend- 
ant contains all that is necessary to an understanding of 
the points decided. Some point was also made in regard 
to the service on the East Tennessee, Virginia and Geor- 
gia Railroad, but it is immaterial here. Numerous and 
conflicting affidavits were introduced in support of the 
bill and answers, which it is unnecessary to set out in de- 
tail. The chancellor refused the injunction, and com- 
plainants excepted. 


LYON & GRESHAM; H. F. STROHECKER, for plaintiff 
in error. 


BACON & RUTHERFORD; HiLL & HARRIS, for defen- 
dants. 


JACKSON, Chief Justice. 


The powers of chancery are invoked in this case to en- 
join the Macon and Brunswick Railroad Company, in the 
hands of its present management, from extending its 
track from Macon to Atlanta through Rose Hill cemetery, 
in the former city. The injunction was denied by the 
chancellor, and complainants, who are private owners of 
certain lots in the cemetery, except to that judgment and 
assign it for error in this court. 

1. They say that the present company have no title to 





FEBRUARY TERM, 1882. 545 





Wood ef al. ws. The Macon and Brunswick Railroad Company ef a/. 


the road because the governor did not compiy with the. 
terms of sale prescribed by the general assembly, and 
therefore that the injunction should have been granted. 

Substantially we think that the terms were complied 
with, and if they were not in mere particulars, not of vital 
consequence, that fact would not operate to render void 
the sale, at the instance of private parties especially, so 
as to prohibit the company from going on with the road, 
the state not interposing at all, but having received part 
of the purchase money, and being equitably bound to 
refund it before she herself could well set the sale aside. 

She has virtually acquiesced in it, not only by the acts 
of the governor, but of subsequent legislatures. 

2. We think, therefore, that it is beyond doubt that the 
present company, by virtue of the lease and subsequent 
purchase of the road from the state, have title thereto, and 
have acquired the right to construct or extend the road 
from Macon to Atlanta, according to the original and 
amended charter and subsequent acts of the general 
assembly. The main purpose of the legislature, it seems 
to us, was a competitive line with the Central Railroad 
from Macon to Savannah and from Atlanta to Macon, 
and the extension was in the legislative mind all along 
their action on the lease and sale authorized by them. 
To say that the lessees who afterwards purchased under 
the act of the general assembly did not acquire the right 
to extend the road, would be to defeat the main current of 
the legislative will, and divert it from the course in which 
the legislature designed the whole legislative action to 
flow. Of course, this right to construct the road is sub- 
ject to all the limitations which the constitution and laws 
affix to all grants of such franchises, and private and 
municipal rights must all be respected by the company as 
they progress in the work. If, therefore, the citizens of 
Macon and owners of lots in her cemetery have rights 
which in equity and good conscience inhere in them by 
virtue of the constitution and laws, and if this company 
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seeks to violate them and is about to do so, equity would 
intervene, if no other remedy appeared, even to the harsh 
extent of arresting a great work of internal improvement 
or diverting the course of that work. The question in 
this case, therefore, is, are there equitable rights in these 
complainants, and are those rights so jeopardized by the 
action of this company in passing through the cemetery 
as to require the remedy by injunction. 

3. What are the rights of complainants? They allege 
that they own lots in the cemetery, and that the passing 
of this road through the cemetery does not consist with 
their use of the lots for the purposes of burial; that the 
land over which this road now seeks to pass was dedicated 
to the public for those purposes of burial; and that the 
generally assembly could not, and did not in fact, mean 
to annul the prior dedication. 

We think it clearly established by our own adjudica- 
tions, without reference to other authorities, that the state, 
though it may have dedicated property to one public use, 
by the exercise of its right of eminent domain, has the 
power to dedicate a portion of the same property to an- 
other public use, not inconsistent with and destructive to 
the first use. The doctrine has been applied to country 
roads and streets, where grants to railway companies to 
use portions of such public ways have been upheld, espe- 
cially with the consent of the public authorities, over the 
particular ways, and without regard to objection of pri- 
vate persons. 43 Ga., 201; 44 /0., 547: 45 /0., 602; 50 
1b., 451. 

4. The-point then becomes this question : even conced- 
ing that the state had dedicated this ground for a ceme- 
tery, has it authorized the use of it for another great pub- 
lic object? That must clearly appear either by express 
grant or by necessary implication ; because the presump- 
tion would be that if she had granted all of it for one 
public use, she would not make another grant inconsist- 
ent with the first. She has granted the right to run the 
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road directly from Macon to Atlanta—to extend it from 
the former to the latter place. So,to extend it, it must 
pass through the city of Macon, because its present termi- 
nus is on the side of Macon farthest off from Atlanta, 
and the direct line contemplated would pass along the 
bed of the Ocmulgee river, that being the most direct 
and convenient route. The proof before the chancellor 
satisfied him, and the depositions in the record sustain his 
judgment beyond doubt, that the latter grant is not at all 
inconsistent with the prior grant, if there had been one. 
The road runs along the river, close to it, and on ground 
not capable of being used for the burial of the dead, and 
when built it will operate as a sort of breakwater, and not 
detract from the beauty of the cemetery. Such is the 
testimony—the decided weight of it,—and our rule is un- 
varied, never to interfere with the chancellor on a matter 
of fact, if there be evidence enough to sustain his ruling 
thereon. ‘ 

5. But it seems that the city has assented to this act of 
the company, and not only so, but that she made the ded- 
ication herself. The state gave the common to her, and 
she dedicated this part of it for burial purposes. She 
now consents to the use of a part ofit by the road, in her 
judgment unimportant for the former use; she contracts 
for a consideration that the company may use such unim- 
portant part, and private persons seek to defeat her action 
and annul her contract. 

We cannot see that their particular lots are in any wise 
injured by the contract. The general government and 
ornamentation of the cemetery is for the city. She may 
not injure the private property of any lot owner therein, 
but it is for her to lay off avenues and cut downor plant 
trees and shrubbery for the general beauty of the whole, 
and to adopt measures for its security ; and it will not‘do 
to hold that two or three, ora hundred, lot owners have 
the right to appeal to the courts and stop her in such pres- 
ervation and ornamentation. 
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In this case but very few, three I think, of the lot own- 
ers are complaining, while the action of the city authori- 
ties is sustained by the overwhelming voice of the citizens. 
So that the effort to set up equitable rights in such a case 
as the facts here make must fail, no matter whether the 
doctrine in regard to the power of the state, if she had 
dedicated the particular ground for the cemetery, be right 
or wrong. 

6. It seems, too, that these complainants are too slow 
to be permitted to set up equitable abstract rights, even 
if they ever possessed them. 

The contract between the city and company had been 
long made; the line towards the cemetery laid off ; money 
expended thereon in rights of way and other purposes; the 
road-bed actually laid or graded on a portion of it, before 
complaint was made. 

The principle that to the vigilant, and not to the sleepy, 
equity opens her portals is applicable here, and ap. 
plies with sufficient force always to close her doors when 
by reason of that sleep the adverse party has expended 
money and | abor, thinking that nobody interested would 
oppose the right to complete what had been commenced 
in the confidence which non-action by everybody interest- 
ed had engendered. 

7. As before stated, facts, when in dispute are for the 
discretion and judgment of the chancellor, and the face of 
this court is set like flint, and has been time out of mind, 
against interference therewith, unless grossly abused. In 
this case there is no abuse, but the judgment on facts and 
law was demanded and must be affirmed. 

Judgment affirmed. 


Cited for plaintiffs in error: 6 How. R., 507; 7 J0., 185; 
Pierce on Railroads, 154-5-6; 21 Am. R., 643; 57 IIl., 
363 ; 43 Conn., 234; 53 N. Y., 575; 20 Hun, 201; 12 Ga., 
239; 43 Conn., 234; 33 Ga., 601 ; 47 /b., 565; 49 10., 476; 
Code, §2223; High on Inj., 139, 140, and note; 12 Ga., 
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239; 48 /b., 44; 29 La, 38; Acts of 1878-9 p. 115; 16 
Wall., 203; g Wheat., 738; 14 Pet., 497; 12 /@., 524; 101 
U. S., 601; 2 Dill. on Mun. Corps., 3d Ed., 914 et seg. 

For defendants: Acts 1878-9, p. 115; Fort’s Comp., 
p- 53; 8 Ga., 228; 17 [b.,29; 20 /b., 797,802; 46 J/6., 
350; Code, $§2360-61 ; 5 Ga., 22: 6 /b., 458; 25 1b., 374; 
Field on Corp., 71 ; Fort’s Comp., pp. 21, 50,53; 43 Ga» 
200; 44 /b., 547; 45 /b.,602; 51 /b., 451; 23 Ohio, 510; 
6 How., 507; 13 /6.,71; 17 Conn., 196; 3 Bland (Md.), 
442; 24 lowa, 455; 8 Dana, 289; 14 Gray, 93; 10 Min., 
82; 31 Md., 180;-10 N. J. Eq., 352; 36 Penn., 99; 7 Ind., 
479; 18 Barb., 222; 3 Head, 596; 22 Vt.,458; 33 Mo., 
128; 25 N. Y., 526; 1 Redf. on R. R’s, 268 ; Const., 1877, 
Sup. to Code, 575; 39 Md., 631; 66 Penn., 411; 42 J, 
132; 46 N. Y., 503; 5 Am., 377; Acts, 1835, p. 226; 50 
Ga., 451; Code, §§2997-8, 4094; 59 Ga., 190; 54 /b., 29; 
13 Barb., 646; Acts of 1847, p. 36; and Record, pp. 5 
and 7. 


WILSON ws. ROGERS e/ al. 


A homestead is inthe nature of a trust estate, and if it be sought to 
subject it by suit, the pleadings should show the grounds therefor> 
and the names of the cestuz gue trustz. 

a.) A plaintiff seeking to subject a homestead set ouc his grounds 
therefor, in that he sued for certain described work thereon, and 
alleged the wife to be the beneficiary of the homestead ; the suit 
was against the husband and his wife. They pleaded to the merits, 
a judgment was had for the plaintiff before a justice, an appeal was 
taken, and a verdict found for the plaintiff. Afterlevy of the 7. fa- 
issued thereunder, an affidavit of illegality was filed on the ground 
that the petition did not fully set forth the grounds of the liability 
of the homestead estate or the names of the cestuz gue trusts : 

Held, that the affidavit was properly dismissed on motion. 


Homestead. Pleadings. Judgments. Before Judge 
LAWSON. Morgan Superior Court. September Term, 
1881. 
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Reported in the decision. 
J. H. HOLLAND, by brief, for plaintiff in error. 
No appearance for defendant. 

CRAWFORD, Justice. 


The defendant in error sued Stephen and Nancy Wil- 
son upon an open account for work and labor done and 
performed on the homestead estate of the said parties, 
amounting to the sum of $50.55. 

The petition set out the specific work done and each 
item thereof in a bill of particulars attached. The de- 
fendants pleaded the general issue and a set-off. The 
justice of the peace before whom the case was tried gave 
judgment for the plaintiff in the sum sued for. An 
appeal was taken to the superior court, and upon the trial 
a verdict and judgment were rendered for the plaintiff, 
from which a f. fa. was issued and levied upon the prop- 
erty specified therein. 

The levy having been made, Nancy Wilson filed her 
affidavit of illegality to the execution upon the ground 
that the suit, the foundation of the execution, failed to set 
forth the grounds of said claim, and how and in what 
manner the said estate was liable, and because the names 
of the cestuz que trusts were not set forth as required by 
law. 

The affidavit of illegality was dismissed and the /. fa. 
ordered to proceed ; this judgment of the court below is 
assigned as error. 

The homestead estate being set apart for the use and 
benefit of the family, is in the nature of a trust estate, 
and when it is sought to subject the same to the payment 
of any claim for which it may be liable, the party must 
file his petition setting forth the grounds of his claim, 
how and in what manner the estate is liable, and the 
names of the cestut que trusts. 
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In this case the grounds of the claim are set forth—the 
particular work done and labor performed on the home. 
stead land, together with the name of Mrs. Nancy Wilson 
as the cestut gue trust. The defendants appeared and 
pleaded to the merits, making no objection to the peti- 
tion on either of the grounds taken in the affidavit, and 
after one verdict, two judgments and a levy, then comes 
the affidavit of illegality, which can not, under the facts 
of this case, reach behind the judgment and stop the 
execution. The more especially is this so when the pro- 
ceedings are in direct pursuance of law, and the legal 
presumption being that there was no other cestui gue trust 
than the said Mrs. Wilson who was named as such, unless 
that fact was made to appear otherwise. 

We think that the ruling of the judge was right, and 
the same is therefore affirmed. 

Judgment affirmed. 


YORK vs. THE STATE OF GEORGIA. 


1. Two things are necessary to make up the statutory offence of bas- 
tardy : that the defendant is the father of the bastard, and that he 
has refused to give bond for its maintenance and support when re- 
quired in terms of the law. 

. Where a warrant was issued against the putative father of a bastard, 
and before the justice he waive? a preliminary hearing and gave 
bond to appear at the next supérior court, which was allowed by 
the justice, such facts, without more, did not amount to a’ demand 
and refusal to give bond for the maintenance and support of the 
bastard. 

3. If such demand and refusal in fact occurred, the defendant cannot 
relieve himself by offering to give bond in the superioy court. 

(a.) Has any magistrate except a justice of the peace authority to take 
such a bond? Qwsuere. 


Criminal Law. Charge of Court. Before Judge WELL- 
ROBN. White Superior Court. October Term, 1881. 


Reported in the decision. 





552 SUPREME COURT OF GEORGIA. 


York ws. The State. 


M. G. Boyp; A. F. UNDERWOuD & Son; J. J. Kim- 
SEY, by HARRISON & PEEPLES, fer plaintiff in error. 


W. S. ERWIN, solicitor general, by F. L. HARALSON, 
for the state. 


CRAWFORD, Justice. 


William V. York was indicted under the bastardy act, 
and upon his trial before the superior court was found 
guilty. He moved for a new trial upon the several 
grounds set out in his motion, but the same was refused, 
and he assigns said refusal as error. 

The controlling question in the case arises upon the 
view taken by the court below of the law, as to the man- 
ner in which the defendant made himself liable to indict- 
ment and punishment. It appears that the defendant, 
when arrested and carried before the justice of the peace 
waived examination, and entered into bond to appear and 
answer the charge before the superior court. What else, 
if anything, transpired before the justice at the time does 
not appear. 

Upon the trial in the superior court, the judge charged 
the jury that, “When a warrant is issued directing the 
arrest of any person charged with being the putative 
father of a bastard child, predicated upon a proper affi- 
davit, and the person is arrested by a proper officer by 
virtue of such warrant, the warrant in itself is a demand 
for security to the county against loss on account of said 
bastard child, and the demand is upon the person charged 
in the warrant.”” The warrant was for arrest and appear- 
ance before the justice of the peace to answer the charge, 
it had no other force or effect, and to have given it more 
was error. It was inno sense ademand upon the defend- 
ant for security ; the matter of demand for security and 
the refusal to give it was for the judgment of the justice 
at the inquiry. 

As has been held several times by this court, two things 





FEBRUARY TERM, 1882. 


—— SS Sn 


York vs. The State. 





only are necessary to be established to complete this 
offence, one is that the defendant isthe father of the bas- 
tard child, and the other that he refuses or fails to give the 
bond for the support and maintenance of the child when 
required to do so in terms of the law. 

This case therefore must be remanded for a new trial, 
and upon which to warrant a conviction, sufficient testi- 
mony should be produced to show that the defendant re- 
fused or failed to give the bond and security when brought 
before the justice of the peace and required to do so in 
terms of the law. It is wholly immaterial for what reason 
he may have failed or refuseG to give it, but it must 
appear that he did so fail or refuse to give it, before he 
can be found guilty of the offence charged. And this, 
because the offence is not complete without such refusal, 
and when complete nothing short of punishment can be 
a satisfaction. 

Neither can the defendant on the trial in the superior 
court escape it, by then offering togive the bond. Indeed 
it was doubted by Justice Benning whether under any cir- 
cumstances any magistrate but a justice of the peace has 
the authority to take a bond of this kind. 23 Ga., 230 
34- 

We are not to be understood as holding, that the refu- 
sal to give a bond can be proved only by the refusal in so 
many words, but by what transpired at the time of the 
inquiry before the justice, if the same is sufficient to sat- 
isfy the jury of such refusal or failure, when required by 
the justice in terms of the law todoso. This being one 
of the necessary facts which must exist to establish the 
guilt of the accused, it is a question for the jury and not 
for the court. His power touching facts goes to the ex- 
tent only of determining whether the verdict is based on 
sufficient evidence to support it. 

Judgment reversed. 
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ALLEN ¢¢ al., by next friend, vs. CRAVENS e¢ al. 


1. On exception to a judgment of the court below all necessary par- 
ties, not merely nominal, must be served. 

(a.) A bill having been filed by cestuz gud trusts to annul a contract 
and set aside a deed made by their trustee to a third party the trus- 
tee was a necessary party, and on exception to a finding in favor 
of the defendants, the trustee was a necessary party to the bill of 
exceptions, and should have been served. 

2. Where the record showed that there were more defendants than one, 
represented by different counsel, and service of the bill of excep- 
tions was acknowledged by counsel who had appeared for one of 
them, “for the defendant,” it did not amount to service except as to 
the one defendant. 59 Ga., 666. 


Practice in Supreme Court. Before Judge FAIN. Ca- 
toosa Superior Court. August Term, 1881. 


Reported in the decision. 


Jas. H. ANDERSON ; MCCUTCHEN & SHUMATE; E. D. 
GRAHAM, for plaintiffs in error. 


R. J. McCamy, for defendants, 
JACKSON, Chief Justice. 


This is a bill filed by complainants against J. R. Cra- 
vens, Caleb Fuqua and R. W. Allen. The complainants 
are the children of Allen, suing him as their trustee and 
the other defendants, and the intent and prayer of the 
bill ts to annul a contract made between Cravens and 
Allen, the trustee, and to set aside a deed made by Allen 
to Cravens to a certain tract of land belonging to the 
trust estate. 

A motion was made to dismiss the writ of error on the 
ground that Allen, one of the defendants, was not served 
with the bill of exceptions. The point was reserved and 
the entirecase heard; but on a careful review of the bill of 
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exceptions and transcript of the record, we find it absolutely 
necessary to adjudicate the question whether Allen, the 
trustee, is a necessary party, and not such a mere nomi- 
nal party as need not be served under the act of 1881. 
See section 5 of that act, in laws of 1881, p. 123. The 
verdict is for all the defendants, for Allen as well as the 
others. 

Therefore, as Allen is not a party to this bill of excep- 
tions, the verdict will stand as to him, though a reversal 
and new trial be ordered here, and when the case is sent 
back and comes up for trial again below, it cannot be tried 
again so far as he is concerned, for he already has a final, 
unreversed verdict and judgment or decree in his favor. 
Can it be tried again without him? Clearly it can not, 
because the very issue is his contract—was it legal or 
illegal. And the prayer is to set it aside as illegal. 
Moreover, his deed to the land is the deed which the 
prayer asks the court to annul. We do not see, therefore, 
how the case can be tried at all without him as a party; 
and if it can not be tried without him, and he can not be 
made again a party in consequence of the former final 
verdict and decree, a reversal of the decree and the order 
for a new trial would be a mere vain, unproductive thing, 
which a court will never do. 

It follows that Allen, the trustee, is a necessary party, 
and should have been served. 

2. Was he served? The service must appear on the 
bill of exceptions. 59 Ga., 666. Acknowledgment of 
service for defendant (in the singular) will embrace but 
one. 57 Ga., 197. 

In the case now before us, the record shows for whom 
—for which of these defendants—service was acknowledged 
by the counsel who made it ; because he answers for that 
defendant, and Allen, the trustee, appears and answers by 
other counsel. McCamy, the counsel who makes the 
acknowledgment, had no power or authority to acknowl- 
edge for Allen, and it is clear that he wus not served by 
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‘the acknowledgment of McCamy, nor is there any other 
‘service or acknowledgment of service, as respects Allen, 
anywhere on the bill of exceptions. 

Allen being a necessary party, and not nominal in the 
sense of the act of 1881, that act does not cure the fail- 
ure to serve him, and the writ of error must be dismissed. 


HILL, administrator, vs. SHEIBLEY. 


“Where oné received money from another to be invested on their joint 
account in purchasing real estate, and in case they made no invest- 
ment, to be returned, a fiduciary debt was not thereby created, so as 
to avoid the operation of the bankrupt act of 1867. 

‘(a.) Such facts did not create the party receiving the money a trustee 
or agent, but a partner; and hence are not covered by the cases 
touching agents. 


Bankruptcy. Contracts. Partnership. Principal and 
Agent. Fiduciary Debts. Before Judge UNDERWOOD. 


Floyd Superior Court. September Term, 1881. 


Hill, as the administrator of Joseph A. Davis, brought 
suit against Sheibley on the following receipt given by 
Sheibley to Davis : 

“Received, Rome, August 13, 1866, of Dr. Joseph A. Davis, five 
hundred dollars to be appropriated on joint account to buying prop- 
erty in the city of Rome ; in case of no investment to be returned, 

(Signed) P. M. SHEIBLEY.” 

On the trial, the jury found for the plaintiff. The de- 
fendant moved for a new trial, on the following among 
other grounds: 

(1.) Because the verdict is contrary to law and evi- 
dence. 

(2.) Because the defendant was discharged from the 
debt sued on by his discharge in bankruptcy; and said 
verdict was contrary to and in conflict with the 4th 
paragraph, 8th section, article 1 of the constitution of 
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the United States, by which it is provided that congress 
shall have power to establish uniform laws on the subject 
of bankruptcy throughout the United States; and contra- 
ry to the act of Congress and the amendments thereto es- 
tablishing a uniform sytem of bankruptcy throughout the 
United States, passed on the 2d day of March, 1867, and the 
several bankrupt acts and amendments thereafter passed, 
and all of which were passed in pursuance of said provision 
in said constitution; and contrary to the evidence and 
amended plea of defendant filed on the 12th day of April, 
1881. 

(3.) Because the verdict is contrary to the following 
charge of the court: ‘ Where the question of fraud is 
made in any case, the burden of proof is on the party 
alleging the fraud, and ina case like this there must be 
proof of positive fraud involving moral turpitude ; proof 
of implied fraud will not do; proof that the defendant 
received the money to be appropriated on joint account 
to buying property in Rome,and that he did not so invest 
it, and his failure to pay it back, does not make a case of 
actual or positive fraud, and does not bring the debt with- 
in the operation of the exception named in the statute on 
the subject of fraud.” 

(4.) Because the verdict is contrary to the following 
charge of the court: “If the money was received by the 
defendant to be appropriated on joint account to buying 
property in Rome, and if no investment was made, and 
the money was not paid back, this would not make the 
debt one created by defendant while acting in a fiduciary 
character, and the defendant is discharged from it by his 
discharge in bankruptcy.” 

The plaintiff contended that money was held by Davis 
in a fiduciary capacity, and, therefore, that it was not 
within the provision of the bankrupt act of March 2d, 
1867. 

There was much conflicting testimony, which it is not 
necessary to set out. 
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The court granted the motion for a new trial, and the 
plaintiff excepted on the following grounds: 

(1.) Because the court erred in granting a new trial on 
all of the grounds stated in the motion for a new trial. 

(2.) That the court erred in granting a new trial in said 
case upon the ground that the debt sued on is discharged 
by the discharge of the defendant in bankruptcy. 


DABNEY & FOUCHE; J. BRANHAM, for plaintiff in 
error. 


A. R. WRIGHT; C. N. FEATHERSTON, for defendant. 
JACKSON, Chief Justice. 


When this case was last here—64 Ga., 529—the legal 
effect of the defendant’s discharge in bankruptcy was not 
positively ruled as to this debt ; the decision rested then on 
another controlling point, rendering it unnecessary to de- 
cide this, though it was alluded to in the opinion. On 
the trial now for review, the court below put its grant of 
a new trial specifically on the point that the defendant’s 
discharge in bankruptcy operated to discharge his liability 
on this receipt or note, it not being “fiduciary” in the 
sense of that term as employed in the bankrupt act of 
1867, so that the decision of the question is imperative 
now. It was postponed then in the expectation that the 
supreme court of the United States would make sucha 
ruling as would control it and the like points in similar 
cases, but no case has been decided by that court which 
throws more light on the point than that in 5th Otto, 704, 
alluded to in the 64th Ga., in this case. 

This court has gone to the extent of holding that an 
auctioneer, a commission-merchant and an executor, in 
the use of funds, goods, etc., entrusted to them are fidu- 
ciary agents, and debts due from these classes of trustees 
are fiduciary debts. 44 Ga., 460; 54 /0., 125; €0 /b., 523. 
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We adhere to the judgments thereon made, and shill ap- 
ply the principle to all cases of kindred character, until 
we are clearly satisfied that the supreme court of the 
United States holds adversely to our view. We cannot, 
however, shut our eyes to the fact that the current of au- 
thority in the federal and state courts runs counter to the 
view this court has taken, and, therefore, it would be 
unwise in this court to extend the principle beyond the 
class of cases within those enumerated above, or clearly 
analagous to them. 

Those cases cover agents whose general business is to 
deal with the property of others, entrusted to them for 
that purpose, and it still appears to us that they are, from 
the very nature of their employment, trustees, and the 
debts contracted by them or owing by them from their 
business, and the confidence placed in them in that busi- 
ness, are fiduciary, and were contracted in that capacity. 

But this case comes within neither of the classes ruled 
by this court as within the exceptions of the 33d section 
of the bankruptact of 1867. The defendant was to ap- 
ply the money to his own use in part. It is in effect a 
case where one man entrusted to another money fora 
joint or partnership speculation in real estate in Rome, 
and the debt sued on is owing for that money. To ex- 
tend the principle to this case would be to extend it to 
every case of partnership where one put in money and 
the other skilland labor, and indeed to every case of part- 
nership where one partner got hold of the contribution of 
the other, and misapplied it. 

We cannot say, then, that the court erred in ruling that 
this debt is not fiduciary in the meaning of the act. As 
to fraud, there is no more fraud here than in all cases 
where a man gets another’s money or property into his 
possession, and, misapplying it, fails to repay it when it is 
demanded. This point in this case seems to be directly 
within the ruling in 5th Otto, 704. 
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So that our conclusion is that the court below was right 
in granting the new trial, and the judgment is affirmed. 


Cited for plaintiff in error: Rev. Stat., U. S., 5117; 8th 
Ed. Bump’s_ Bank., 722; 15 Ill., 547; 13 Otto, 103; 10 
R. I., 261; 42 Texas, 1; 44 Ga., 460; 54 /0., 125; 60 /0., 
533; Gtlreath & Son vs. Holston Salt and Plaster Co., 
Sept. Term, 1881. 

For defendant: 57 Ga., 232; 64 /0., 529; 44 /b., 460; 
54 /b., 125; 60 Jb., 523; 49 /b., 127; 56 1b., 570; 35 Lb., 
268 ; 56 Jé.. 185; 49 /0., 602; 43 /b., 354; Bump (6 Ed..) 
520; 104 Mass., 245; 49 N. H., 312, 518; 5 Otto, 704; 
5 Bissel, 324 ; Code, §$3480, 4424, 559, notes. 


COTHRAN, trustee, vs. FORSYTH, administrator. 


1. Hearsay evidence is not admissible. 

(a.) It is not competent to prove by a witness what was the intention 
of another person, without giving any facts as a basis for such con- 
clusion, 

. Inaclaim case, the claimant admitted possession in the defendant 
in f. fa. after judgment, and assumed the ovus. He was a witness 
in his own behalf. At the close of his testimony, his counsel an- 
nounced their case closed. After consultation, counsel for plaintiff 
in f. fa. announced that they would introduce no testimony, but 
desired to recall the plaintiff for a moment to ask some questi« ns 
which they had omitted. The court replied “very well ;” claimant’s 
counsel said nothing. The witness again took the stand, and was 
examined by counsel for both parties : 

Held, that such matters rest in the discretion of the court. Upon his 
recall, the claimant was still a witness in his own behalf, and plain- 
tiff in 7. fa. did not thereby lose the right to open and cor.clude the 
argument. 

CRAWFORD, J., dissented. 

3. A voluntary deed made by a debtor while insolvent is void against 
his creditors ; or any deed made by a debtor with the intention of 
delaying, hindering or defrauding creditors, such intention being 
known to the party taking, is void. 

. Where, in a claim case, the claimant assumed the onus probandi, 
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and the defendant in 7. fa. was shown to have been considerably 
in debt at the time of making a voluntary conveyance on which the 
claim rested, the burden was upon the claimant to show that the 
transaction was valid, including ample solvency at the time of the 
making of the deed. 

5. The verdict was supported by the evidence. 


Evidence. Claims. Practice in Superior Court. Debtor 
and Creditor. Deeds. Fraud. Insolvency. Before Judge 
BROWN. Floyd Superior Court. March Term, 1881. 


A fi. fa. issued from Floyd Superior Court in favor of 
Daniel R. Mitchell against Wade S. Cothran, Hugh D. 
Cothran and James M. Elliott, doing business under the 
firm name of Cothrans & Elliott, was levied on a lot inthe 
city of Rome as the property of the said Cothrans; a 
claim was interposed by Hugh D. Cothran, as trustee for 
his wife and children. Plaintiff in 7. fa. having died, his 
administrator, Forsyth, was made a party. Claimant’s 
title to the land in dispute was by virtue of a deed of gift 
made August 11th, 1866, by Hugh D. Cothran to himself 
as trustee for his wife and children. Plaintiff in 7. fa. con- 
tended that the deed was void on the ground that claim- 
ant was insolvent at the time it was made. Much con- 
flicting evidence was introduced, which it is unnecessary 
to set out at length. The jury found the property sub- 
ject. Claimant moved for a new trial upon the fcllowing 
among other grounds: 

(1.) When the case was called for trial and after the jury 
had been stricken, counsel for claimant admitted in writing 
that H. D. Cothran was in possession of the property 
levied on after the date of the judgment, and also ad- 
mitted oraliy, and so argued to the court, that the debt upon 
which the plaintiff's judgment was founded was contracted 
prior to the execution of the trust deed, under which 
claimant held, and that the ozus to show the solvency of 
H. D. Cothran at the time said deed was made was on 
the clai:nant. 
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Thereupon, after argument had, the court held that the 
claimant’s counsel were entitled to open and conclude the 
case. Claimant’s counsel then introduced his deeds and 
other evidence in the case, concluding his testimony with 
the examination of H. D. Cothran as a witness for claim- 
ant. Plaintiff's counsel cross-examined the said H. D. 
Cothran and announced that they were through with said 
cross-examination. Said witness was then called down 
from the stand by claimant's counsel and the said counsel 
announced to the court that they had closed for the pres- 
ent, and the court ordered the counsel for plaintiff to 
proceed with theirevidence. The plaintiff's counsel, after 
a conference among themselves, said to the court: “We 
will introduce no evidence; we desire to recall Capt. 
Cothran for a moment to ask him some questions which 
we have omitted.” The court replied, “Very well.” 
Claimant’s counsel made no reply, and thereupon said 
Cothran was requested to take the stand, and he was ex- 
amined by said counsel in reference to 224 bales of cotton 
bought in Eufaula in December, 1865, and January, 1866, 
and all the evidence in relation thereto and succeeding 
this part of the testimony was brought out, most of which 
is set out in the motion. 

When the evidence had been concluded, claimant’s 
counsel submitted to the court that they were entitled 
to make the concluding argument in the case, and moved 
the court to allow them the concluding argument; but 
the court overruled their motion, and awarded the con- 
cluding argument to plaintiff's counsel. 

(2.) Because the court, on motion of plaintiff's counsel, 
ruled out so much of the following evidence as related to 
the intentions of W. S. Cothran, to-wit: Q. “I ask you, 
in reference to this Eufaula cotton, if your father was not 
to carry that whole loss, so far as you were concerned ?” 
A. “Do you mean whether he intended to make me pay 
it?” Q. “Yes, sir.” A. “Well, he intended to carry it; 
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I don’t know whether he intended to give it to me; he 
intended to carry it for me if there had been a loss.” Q. 
“What do you mean by intending to carry it; do you 
mean that he intended to pay it for you?” A. “Yes, 
sir.” 

Plaintiff's cousel objected to his intention, and the 
court sustained the objection. 

Witness stated: “I supposed that he would have been 
as clever to me as to Capt. Elliott. He gave Capt. Elliott 
his, as Capt. E. said.” 

Plaintiff's counsel objected to this also, and the court 
sustained the objection. 

(3) Because the court refused to give the following 
charge as requested: “If H. D. Cothran was solvent at 
the time he made the deed to his wife and children, or to 
himself in trust for them, then the deed is valid ;” but on 
the contrary charged as follows: “If H.D. Cothran was 
solvent at the time he made the deed to his wife and chil- 
dren, or to himself as trustee for them—that is to say, if 
he had ample means outside of the property so conveyed, 
to pay all the debts he then owed, and the deed was made 
in good faith, and with no intention to defraud his credi- 
tors—then the deed is a valid one.” 

(4.) Because the court charged the jury as follows: “I 
have been asked to charge you by plaintiff's counsel that 
the presumption is, when a man gives away his property 
when he is in debt, and his creditors are defeated, that 
he intended to do it, and the burden of proof is upon him 
to show good faith. If he was shown to be considerably 
in debt at the time he gave away the property, then the 
burden is upon him to show that it was a valid and legal 
transaction; not only that he was solvent, but that it was 
not done with any intention to defraud his creditors. He 
must show that he was amply solvent at the time he made 
the deed.” 

(5.) Because the verdict is contrary to law and evidence. 


| 
| 
| 
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The court overruled the motion, and the claimant ex- 
cepted. 


DABNEY & FOUCHE; J. BRANHAM, for plaintiff in error. 
A. R. WRIGHT; C. N. FEATHERSTON, for defendant. 
JACKSON, Chief Justice. 


The motion for a new trial in this case is based on 
three grounds: First, that the claimant was not permitted 
to conclude the argument; secondly, that the court gave 
erroneous charges to the jury; and thirdly, that certain 
evidence was rejected. 

1. There was no error in rejecting the evidence. Part 
of it was objectionable, being the hearsay of another per- 
son, not a party, and the rest objectionable because it was 
the witness’ sayso about the intention of his father, with- 
out giving any facts to show that intention. 

2. There was no error in awarding the conclusion of 
the argument to the plaintiff in execution. Under the 
facts, it was in the discretion of the court to permit the 
plaintiff in execution to interrogate further the claimant 
who had offered as a witness for himself, and not to con- 
sider him when re-interrogated by request the witness of 
the plaintiff. So far from that discretion having been 
abused in this case, under tke facts here disclosed, it would 
have been abused if the court had made him the witness 
of the plaintiff. The facts are that the witness, being the 
claimant himself, had been examined and cross-examined, 
and was called down from the stand, and claimant closed 
for the present. The plaintiff's counsel, after conference 
among themselves, then said to the court; ‘ We will intro- 
duce no evidence, we desire to recall Captain Cothran 
(the claimant) for a moment to ask him some questions 
which we have omitted.” The court replied, “Very well.” 
Claimant’s counsel made no reply, and thereupon the 
claimant was recalled, and the questions asked without 
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objection of any sort by the claimant on the witness stand 
or kis counsel. 

These facts make it too plain, it seems to us, for serious 
question that when the claimant was recalled to be asked 
omitted questions, by leave of the court and without cb- 
jection by his own counsel or himself, at the very moment 
that the plaintiff announced “we will introduce no evi. 
dence,” that he was recalled as hisown witness still. The 
plaintiff had the right to put him up as his, the plaintiff's, 
witness without any leave from the court, or acquiescence 
from the claimant. If he had intended to offer his adver- 
sary as his witness, he would not have asked the leave to 
recall him, nor would he have said at the very time he 
asked leave to recall him, “we will introduce no evicence.” 
What sort of child’s play, what nonsense to say, “we will 
introduce no evidence,” and straightway to introduce it! 
It is clear, therefore, that plaintiff did not intend claimant 
when recalled to be his witness. The very language, to 
recall, indicated to have him again on the stand as he was 
before he left it. The very leave he asked, the announce- 
ment he made when he asked it, all show his, the plain- 
tiff’s, intention. 

How wasit with the claimant? Why did he not object, 
if he intended to regard the witness as plaintiff's witness, 
when he knew that his adversary regarded him as his own? 
Is it fair that he shall sit silent and acquiesce in the leave 
to recall, and then claim himself to be the witness of the 
adversary when recalled? Nay, more, shall he go on and 
participate in the renewed examination of himself, and 
thus, by acts as well as silence, approve of the leave of 
the court to the recall, and afterwards claim “I am the 
witness of the other side and not my own’? Does not 
fair dealing estop him from setting up such a claim? 
Will any court tolerate such ambushing? Justice always 
stands in an open field, and should. not permit fighting 
under cover by any of the combatants in her tournaments. 
Batteries may play as rapidly and powerfully as brain and 
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tongue can pour out canister and grape, but they must 
unmask when Justice watches the contest in order to 
crown the victor in a fair fight. 

Yet, in this case, after all this acquiescence, it is gravely ° 
argued that the claimant himself masked himself and 
ambushed so successfully as to make himself his oppo- 
nent’s witness to cover himself from all attacks upon 
himself tending to impeach him at all, and to turn his 
opponent out of his strong position to conclude theargu- 
ment, a position won at the sacrifice of all his own wit- 
nesses, and take that position himself, because the court 
let his opponent ask him questions omitted when he was 
up. It is gravely argued that he thus managed to turn 
himself into his adversary’s witness by this skilful de- 
ploying under cover, and that a court that would not 
allow him to consummate the end of this skilful maneuvre 
has abused discretion. We cannot think so. 

That all this conduct of a cause in the wzsz prius court 
rests in the discretion of the judge, see 14 Ga., 242; I9 
[b., 220; 20 /b., 156; 45 /b., 283. The last case is relied 
on by plaintiff in error; but the court say there: “It 
would be improper for this court to interfere with the 
discretion of the court below in the conduct of a cause 
on such a point.” Whilst therefore in that case the court 
agreed with the court below which refused the recall of 
the witness, it did not disturb the well established doc- 
trine that the matter rested in the discretion of the pre- 
siding judge. There the objection was made to the recall 
of the witness, and it was not allowed ard the court was 
affirmed in not allowing it done; but there was in that 
case no acquiescence by the other side, no announcement 
that “we will introduce no evidence,” no ambuscade, but 
an open objection and a fair fight. Had this been that 
‘case, the ruling would have been the other way; and the 
court would not only not have interfered with the discre- 
tion of Judge Brown, but would have approved its exer- 
cise. 
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3. The third ground to be considered is in respect to 
the charge and refusal to charge. While put in many 
forms, the objections analyzed amount to but three at 
farthest. The main one is that the court would not rest 
the case on insolvency of the donor alone at the time of 
the gift to wife and children, but also brought under it 
the other issue, whether the deed of gift was made with 
intent to defraud, hinder or delay creditors. The court 
most clearly was right. Such is the Code, section 1952. 
Such is the principle ruled often by this court. It.is 
enough to cite the Powell and Westmoreland case, 59 
Ga., 256; 60 /b., 572. 

4. The next is that the court charged to the effect that 
if a donor be considerably in debt at the time he makes 
a deed of gift to his family, then the burden is upon him © 
to show that the transaction is valid—not only that he 
was then solvent but that then there was no intention to 
defeat creditors. He must show himself amply solvent 
when he made the deed of gift. We see no error in the 
charge. 25 Ga., 684; 17 /0., 220; 1 Story’s Eq., 362, 
363; Bump. on Fraud. Con., chap. 11, pp. 286, 294, 295. 
The words “amply solvent” are thus sustained. 

In regard to the onus, it is enough to say that when 
claimant admitted possession in the defendant in fi. fa. 
in his own right, he admitted enough to condemn the 
property until he showed title in the claimant. He took 
the burden, and that burden was to show.a clean title out 
of the defendant as an individual into the claimant as 
trustee. 

To make the conveyance to wife and children such 
clean title, he had to show solvency, and if considerably 
in debt, ample means to pay what he owed to remove the 
presumption of intent to defraud or delay creditors— 
enough means to satisfy the jury that he did not have 
such intent, in connection with the other circumstances 
of the case. If his solvency or insolvency were a close 
question. as in this case, then the task would be 
more difficult to show a clean deed of gift, and if that 
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deed were made when he had lost heavily on a venture 
in cotton, then it would seem almost impossible to con- 
vince the most credulous that such intent did not prompt 
the gift, especially if the donor himself had received it 
from his father months before, had not had it made then 
to wife and children, did not then make it himself, but 
waited until the cotton losses were already heavy. 

5. The evidence supports, if it does not require, the 
verdict, and the presiding judge having approved it, we 
do not interfere. 
Judgment affirmed. 

















Cited for plaintiff in error: 41 Ga., 196; 58 J/d., 451, 
510; 59 /b., 71; 60 Jb., 572; 61 Jb., 629; 45 1b., 283; 3 
M. and W., 505; 14 /6.,95; Bump on Fraud. Con., 194; 
3 Barb., 110; 17 Ga., 217; 64 1b., 57, 352, 447, 582, 761, 
63 /b., 22, 85; Code, §1952; 25 Ga.,686; Story Eq., 362; 
11 Wheat., 199; 1 Day (Conn.) 525; 53 Ga., 155; 59 /0., 
256; 60 /b.. 572; 56 /b., 369; Bump on Fraud. Con., 295: 
6, 540, 562; 12 Ill., 166; 9 Pet., 220; 18 Wend., 375; 3 
Gratt., 26; 37 Me., 397; 34 N Y., 386; 8 Wall., 370; 3 
B. & A., 262; 7 Ire., 341; 61 Ga., 373; Bump on Fraud. 
Con., 388, 327; 28 Ga., 174; Bish. on Law of Mar. Wo- 
men, 757; 15 Ill., tor ; Schouler’s Dom. Rel., 282-3, note; 
53 Ill., 186; 2 Heisk., 343; 59 Ga., 436; 60 Jb, 119; 61 
1b., 280; Code, §3715; 12 Ill., 166; 24 Ga., 211; Code, 
3739, 3758; Burr. on Ass., 340. 

For defendant: 14 Ga., 242; 19 /0., 220: 20 /b., 156; 
25 /b., 684. 17 /b., 220; 1 Story Eq., 362, 363; Bump on 
Fraud. Con. chap. 11, pp. 286, 294-5, 284-5 ; 59 Ga., 485 ; 
6 /b., 265. 






















SPEER, Justice, concurred, but furnished no written 
opinion. 









CRAWFORD, Justice, dissenting. 


The real controlling question in this case was fraud or 
no fraud; the verdict necessarily turned upon it; the 
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jury had to decide it; they had to decide it on facts; 
facts are shown by testimony; the party introducing no 
testimony was entitled to the concluding argument ; be- 
fore a jury its importance is incalculable; in this case the 
court gave it to the plaintiff in 7. fa.as aright, because he 
offered, as it is claimed, no evidence. 

We all concur in the legal principle involved, but disa- 
gree as to the legal effect of what transpired on the trial. 
The claimant assumed the burden on the opening of the 
case, offered his testimony and closed; the counsel for 
plaintiff in 7. fa., upon consultation, announced to the 
court that they would offer no testimony, but desired to 
call back to the stand a witness who had testified for a mo- 
ment, and ask him some questions which had been omit- 
ted ; no objection was made; he was recalled, examined 
as to entirely new matter, and the examination pressed, 
until the evidence swelled into proportions very nearly 
equal to that which had been given in by the claimant, 
and undoubtedly controlled the verdict. The court gave 
the conclusion to the plaintiff in 7. fa. 

I think this was error. He was entitled to the conclusion 
upon one condition only, and that was that he introduced 
no evidence. 

The law does not say, nor does it mean, that it depends 
upor whose witnesses are called to testify; it depends upon 
whether any evidence is offered ; and if it is, whether from 
newly called or previously sworn witnesses is wholly im- 
material. What the witness said was either evidence or 
nothing; it was held to be evidence, introduced as such, 
and was offered by the plaintiff after the claimant had 
closed, and this lost him the right, in miy opinion, to the 
conclusion, 

Neither do I think that it was necessary for the claimant 
to have objected; he had the right to stand on the law, and 
if any testimony was introduced by the plaintiff in 7. fa. 
he lost the conclusion thereby, and that whether it came 
from one witness or another. 45 Ga., 283; Rules Supe- 
rior Court, 13. 
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WASHINGTON vs. THE STATE OF GEORGIA. 


. On a trial for an assault with intent to murder, the court need not 
charge the jury on the law of stabbing unless requested so to do. 
It was enough that the law of assault with intent to murder, and 
the law of assault and battery was given to the jury—the actual 
stabbing having been done by another than the defendant. 

. A woman was present at the stabbing with a knife by another, and 
furnished the knife with which it was done. She said to the actual 
perpetrator of the crime, “ Martha, come, shell that God damned 
nigger, and get clear of her; get your satisfaction :” 

Fleld, that these facts made such person a principal in the second de- 
gree. 


Criminal Law. Charge of Court. Before Judge 
TOMPKINS. Chatham Superior Court. December Term, 
1881. 


Grace Washington was indicted for assault with intent 
to murder. On the trial, the evidence for the state was 
in brief, as follows: 

The prosecutrix, Rosa Green, lived in the same house 
with Martha Shelman. On coming home one day about 
1 o'clock, she found that Martha and defendant, who 
was with her, had eaten some of her meat; a quarrel en- 
sued between these three, Martha and defendant taking 
sides against the prosecutrix, telling her to leave the house, 
and using abusive language towards her. Rosa went out 
and returned at night, when the three meeting again inthe 
room, the difficulty again arose among them. Grace re- 
marked to Martha, “‘ Martha, come shell that God damned 
nigger, and get ridof her.’ She also told Martha to “get 
her satisfaction.” Martha stabbed Rosa in the neck with 
a pocket knife, which had been given to her by Grace, 
the defendant. Rosa was rescued by the timely interven- 
tion of one William Jenkins, who was sleeping in the 
room. 

The evidence for the defence was as follows: The de- 
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fendant’s statement denied all connection with the diffi- 
culty; one witness (Martha) was introduced, who testified 
that the quarrel was between Rosa and herself, and the 
defendant had nothing to do with it. The jury found a 
verdict of guilty. The defendant moved for a new trial 

| 

| 










on the following grounds: 

(1.) Because the verdict was contrary to the law and 
evidence. 

(2.) Because the court erred in not charging the jury 
the law as to the offence of stabbing under section 4369 
of the Code of Georgia. 

(3.) ‘Because the court erred in charging the jury that if 
defendant was present when the injury was inflicted upon 
Rosa Green, and encouraged the commission of the injury, 
then she is equally guilty, though she made no attempt 
to strike or cut Rosa Green. 

The court overruled the motion, and the defendant ex- 
cepted. 



















FRASER & WILSON, by brief, for plaintiff in error. 


W. G. CHARLTON, solicitor general, for the state. 












JACKSON, Chief Justice. 


\ 






1. On the trial for an assault with intent to murder, the 
court need not charge the jury on the law of stabbing 
unless requested. It is enough that the law of assault 
with intent to murder be fully given to the jury, and the 
law in respect to assault and battery—the actual stabbing 
having been inflicted by another. 

2. One who is present, aiding and abetting the stabbing 
by another, having herself attempted to stab with another 
knife, and having furnished the knife with which the stab- 
bing was actually done, and having said to the actual per- 
petrator of the crime, “‘ Martha, come shell that G—d ¢-n 
nigger and get clear of her”; “ get your satisfaction,” is 
a principal in the second degree; evidence to the effect 
v 68—38 
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above stated will support a verdict of guilty ; and when 
the presiding judge approves it, this court will not inter- 
fere. 

Judgment affirmed. 


THE SOUTH CAROLINA RAILROAD COMPANY vs. NIX 
administrator. 


‘1, Where bills of exceptions pendente /ite are certified, filed and en- 
tered of record, when the case is brought up after final judgment, 
error may be assigned thereon upon motion in this court, though 
no mention be made of them in the main bill of exceptions. They 
are part of the record, and having been certified once need not be 
certified again. 

2. The South Carolina railroad having been allowed to extend its line 
into Georgia, with the condition attached that suit might be brought 
against it in this state on all claims upon it, the right to sue it here 
was not confined to the citizens of Georgia, but extended to the 
citizens of other states. Therefore, a foreign administrator, upon 
complying with the conditions for the bringing of suits by such 
persons, might sue the corporation in Georgia, although the admin- 
istration was in South Carolina and the right of action accrued un- 
der a statute of that state. 

3. Where, in a suit brought in Georgia under a South Carolina statute 
which allowed the administrator of a decedent who left a parent or 
wife or children to sue for his homicide, the declaration failed to 
allege that he left such parent, wife or child, it could be amended. 

(a.) It could also be amended by setting out the South Carolina statute. 

4. When a declaration is amended, the amendment relates back to the 
date of the filing of the original declaration, and if it be not barred 
by the statute of limitations the amendment will not be barred. 

(a.) The practice of the /ex forz in respect to pleadings, am :ndments 
and the general mode of procedure will control, if it differs from the 
practice in the state where the cause of action arose. 

5. If a passenger be ejected from a railroad train for failure to pay his 
fare, and after the train is in motion he tenders it, the conductor is 
not bound to stop the train to receive his fare and take him on 
board; if the tender were made while the train was standing still, 
the conductor was bound to receive the fare and admit the passen- 
ger. 

6. Though a passenger on a railroad train may have failed to pay his 
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fare when demanded, yet if before being ejected he tendered it, it 
was the duty of the conductor to receive it and not eject the pas- 
senger. 

. When suit was brought in Georgia for a homicide which occurred 
in South Carolina, if the statute of that state did not require a pros- 
ecution as a condition precedent to a recovery in the civil case, such 
prosecution was not necessary in Georgia. : 

. If the conductor of a train ejected a passenger so that he was run 
over and disabled by such train, and another train of the same road 
passing shortly afterwards extinguished what life was left, a right 
of action arose whether the actual death was caused by the first or 
second train. 

(a.) A declaration alleged that a passenger on a railroad train in South 
Carolina “ was violently ejected and thrown from said cars by the 
defendant and its agents and servants in the course of their employ- 
ment, and in being thus forcibly and unjustly ejected from said cars 
as aforesaid, was thrown thereunder and run over and killed there- 
by.” The evidence showed that the passenger was run over and: 
injured by this train, that about an hour afterwards another train 
ran over the body; whether life was extinguished by the first or 
second was not absolutely certain : 

Held, that such declaration furnished a sufficient basis for a recovery 
on these facts. 

(d.) If it were necessary to include any allegation concerning the sec- 
ond train in the declaration, it could be done by amendment. 

9. The verdict is supported by the evidence. 


Practice in Supreme Court. Railroads. Damages. 
Laws. Comity. Before Judge POTTLE. Richmond 
Superior Court. April Term, 1881. 


To the October term, 1877, of Richmond superior court 
Nix, administrator of Brown, brought suit against the 
South Carolina Railroad for the homicide of his decedent. 
The action was brought under the statute of South Car- 
olina, which provides that actions for homicides shall be 
for the benefit of the wife, husband, parent and child of 
the person killed, shall be brought by or in the name of 
the legal representative, and the recovery shall be divided 
among the beneficiaries like personal assets of an intes- 
tate. (Rev. Stats. S. C., p. 507.) 

The defendant demurred to the declaration because it 
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did not set out for whose benefit the action was brought, 
and did not set forth the South Carolina law on which it 
was based. This demurrer was heard on April 15th, 1880, 
and sustained, but with leave to the plaintiff to amend. 
During the April term, 1880, of court the case was called 
fortrial. Plaintiff tendered his declaration amended in 
accordance with the above stated ruling. Defendant 
again demurred on the grounds that the original declara- 
tion was not sufficient to amend by (no beneficiaries hav- 
ing been set out therein), and that the cause of action set 
out in the amendment was barred by the statute of limi- 
tations (two years being the limit fixed by the statute). 
The demurrer was overruled. 

The evidence for the plaintiff made, in brief, the follow- 
ing case: On the evening of August 11th, 1877, Brown, a 
colored man, took the train which left Augusta on de- 
fendant’s road about 7 o'clock, P. Ms When about two 
and a half miles from that place, the whistle was blown, 
the train stopped, and the conductor put Brown off. 
While they were going to the door, Brown pulled out two 
pieces of silver and said to the conductor, “ Boss, don’t 
put me off. I’ve got money to pay my way.” The con- 
ductor said, “ Why didn’t you give it to me when I called 
for it?” Brown answered, “I was asleep.’ The con- 
ductor said, “You ought to keep awake and attend to 
your damned business. Now I have stopped the train, 
you have got to get off,’ and required him to do so. 
While standing on the ground Brown again asked to be 
allowed to pay his fare and tendered money, which the 
conductor refused and pulled the bell-rope. Brown had 
hold of the railing of the car, and swung round as the 
car started. Ashe did so, one passenger remarked to an- 
other, “‘ There goes a dead nigger.” In putting him off, 
both the conductor and train-hand pushed him. Next 
morning the body of Brown was found on the track, the 
trunk being severed and showing signs of having been 
dragged along the track a short distance and badly muti- 
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lated. He appeared to bé tight at the time when he was 
put off. There was also testimony as to the value of his 
services, his habits, etc., not material here. 

The evidence tor the defendant was, in brief, as follows: 
The conductor asked Brown for his fare, but the latter 
said he had no money except a nickel, which he offered, 
and the conductor refused. The conductor told him he 
would have to stop the train and put him off. Brown 
said he had no money; the train was stopped and he was 
told to get off, which he did, stepping clear of the edge 
of the car. After the signal for starting had been given, 
and the train was about moving (the cars near the engine 
having actually begun to move), Brownasked to be allowed 
to get on board, and said he had money, but did not show 
any. The train moved on. One witness (who was in jail 
under indictment for breach of trust at the time of testi- 
fying) stated that he was a passenger and saw the rear 
car pass Brown. A freight train left Augusta about an 
hour after the passenger train. The engineer kept a good 
lookout for obstacles on the track, but saw nothing, and 
there was no sign on the engine of having passed over a 
body. Another train passed the place about seven 
o'clock next morning, and the engineer discovered the 
body. No violence was used in putting Brown off. He 
got off on the left hand side of the track; when found 
the body lay across the right hand rail and was severed 
in two. 

There was some other evidence as to the habits of 
Brown, etc., not material here. 

The jury found for the plaintiff $1,500.00. Defendant 
moved in arrest of judgment, and also moved for a new 
trial on the following grounds: 

(1.) Because the court erred in not dismissing the case. 

(2.) Because verdict is contrary to the law and the evi- 
dence in the case. 

(3), (4), (5.) Substantially as the second ground. 

(6.) Because the court charged the jury as follows: “If 
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the conductor put him off the train for his refusal or fail- 
ure to pay his fare, and while off the train and on the 
ground, while the train was in motion, Brown then be- 
came willing and ready to pay his fare, and did tender it, 
the conductor, who must be presumed to be familiar with 
his schedule and those of other trains and the necessities of 
the service, was under no legal obligation to stop his train 
and take him on, and if the injury occurred under this 
state of facts, the defendant is not liable,’”’ the error of 
the charge consisting in this, that it left the jury to infer 
that if under the other circumstances, as stated, and the 
train was not in motion at the time, then the conductor 
would have been bound to have accepted the fare, and if 
he refused the defendant would be liable. 

(7.) Because the court charged the jury, “ If the con- 
ductor demanded his fare, and Brown failed or refused to 
pay it at first, and while he was taking him from his 
seat for the purpose of ejecting him, Brown, then on the 
train, tendered him the full amount of his fare, and it was 
refused by the conductor for the reason of his first refu- 
sal, an ejection then was unlawful, and the defendant is 
responsible for the consequences of that act of the con- 
ductor; this is true, especially if you believe from the 
evidence that Brown’s failure to pay his fare when first 
demanded was due to his mental condition. 

# (8.) Because the court charged the jury: “If you be- 
lieve that Brown was killed by the second train, and the 
first train was in no wise connected with the injury, then 
the plaintiff is not entitled to recover in this action; but 
if you believe that Brown was injured by the wrongful 
act of the conductor of the first train, the defendant is 
responsible though he was actually killed by the second 
train. 

(9.) Because the court refused to charge the jury as fol- 
lows, when requested in writing by defendant: “ A pas- 
senger who fails to exhibit his ticket orto pay his fare on 
a reasonable demand therefor, forfeits his right to be car- 
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ried further, and may be ejected at once, and after the 
signal has been given to stop the train for the purpose of 
removing him from it, cannot regain his right to be car- 
ried by his exhibiting it, or offering to pay, and a conduc- 
tor is justified in persisting, notwithstanding its exhibi- 
tion or such offer, in ejecting him.” 

(10.) Because the court refused to charge the jury as 
follows: “If the jury believe the killing was under cir- 
circumstances which showed a wilful and malicious disre- 
gard of human life, then there can be no recovery ina 
civil suit for damages unless a criminal prosecution has 
been instituted, or plaintiff has satisfactorily explained 
why such prosecution was never instituted. 

(11.) Because the court refused to charge as follows: 
“ If the jury believe that Brown was not killed by the train 
from which he was ejected, but by another train passing 
along defendant’s road, an hour or more later, such killlng 
would be too remote a consequence of the eviction, and 
too different a transaction from that set forth in the dec- 
laration, and too much dependent upon other circum- 
stances for the plaintiff to recover in this action.” 

(12.) Because the court refused to charge as follows: 
* This action is brought for damages for the killing of 
Anderson Brown by the train on which he had been trav- 
eling; the proof must correspond with the allegation. 
Evidence that Brown was killed by defendant in a differ- 
ent way and at adifferent time will not sustain this action, 
although the defendant might be liable for such killing in 
another action. If, therefore, the jury believe that Brown 
was killed by another train of defendant than that from 
which he was evicted, the plaintiff cannot recover in this 
action.” 

The motion was overruled, and defendant excepted. 

When the demurrer to the declaration was overruled, 
exceptions fendente lite were certified and placed on 
record. No mention was made of them in the final bill 
of exceptions. When the case was called in the supreme 
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court, counsel for plaintiff in error moved to be allowed 
to assign error on such exceptions. The ‘motion was 
allowed, as set out in the first division of the decision. 


BARNES & CUMMING, for plaintiff in error. 


FOSTER & LAMAR, for defendant. 


JACKSON, Chief Justice. 


1. In this case, the record showed that bills of exceptions 
pendente lite had been taken and allowed in the superior 
court during the progress of the case, but no men- 
tion was made of them in the bill of exceptions finally 
certified, and which brought the cause before this court 
by writ of error, and no assignments of error are made 
thereon in that final bill of exceptions. 

Thereupon the plaintiff in error moved to assign error 
on these interlocutory bills of exception, which appeared 
legally certified and allowed in the transcript of the re- 
cord. 

The motion must be granted under section 4250 of the 
Code, and the practice of the court in regard thereto and 
in construction thereof. 

The only object of a bill of exceptions is that the judge 
may certify that which transpires before him, and which 
is not otherwise of record. When that is once done it 
need not be repeated ; and, therefore, where he has allowed 
and made record of an interlocutory bill of exceptions by 
certifying it once, he need not repeat the certificate in 
another and the final bill of exceptions, and such is the 
express language and sense of the statute. It enacts: 
“* But at any stage of the cause, either party may file his 
exceptions to any decision, sentence, or decree of the su- 
perior court, and if the same is certified and allowed, it 
shall be entered of record in the cause, and should the 
case, at its final termination, be carried by writ of error to 
the supreme court by either party, error may be assigned 
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upon such bills of exception,” etc. What bills of ex- 
ception? “Of course, those thus certified and entered of 
record. 

If either party takes the case up by writ of error, error 
may be assigned on these bills of exception by the party 
which so excepted. 

So that, although one party sued out the writ of error 
by the final bill of exceptions, the other may assign error 
on these exceptions thus found inthe record. This isa 
right he could not exercise in the bill of exceptions of his 
adversary without his consent, and hence he can only as- 
sert it independently by assigning error on his own bills 
of exceptions certified before by the judge, and found in 
the record. 

Nor is there any trouble in regard to want of notice to 
the other side. The record of what transpires in court 
in a case is always notice to parties. When these inter- 
locutory bills of exceptions are certified and allowed and 
made record, the other party has notice, and must pre- 
pare to meet the assignments of error thereon, which his 
adversary has the legal right to make on the calling of the 
case in this court. 

2. The plaintiff is the administrator of a decédent who 
was killed by the defendant in the state of South Caroli- 
na, on the South Carolina railroad, about three miles 
from Augusta. Letters of administration were issued to 
the plaintiff in that state, who complied with the law as 
contained in section 2615 of the Code of this state, and 
was thereby entitled to sue, by virtue of sections 2614 and 
2615 of the Code, in the courts of this state. The defend- 
ant, the South Carolina Railroad Company, by an act of 
the general assembly of this state, was empowered to cross 
the Savannah river and run their road into Georgia at 
Augusta, on condition, or with the provision, that suit 
might be brought against it in this state on “all claims” 
upon it. 

This isa claim upon it by virtue of a statute of South 
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Carolina, which authorizes the administrator of a dece- 
dent to sue the road for the homicide of the husband and 
father for the benefit of the widow and children, and this 
administrator, though appointed in another state, having 
complied with our terms enacted in the sections of the Code 
above cited, has the right to sue inthis state. The defendant 
is an artificial person created in South Carolina ; yet Geor- 
gia permitted this creature of South Carolina to put foot 
on her soil, and the corporation thereupon accepted the 
privilege or franchise to do so and agreed thereby to be 
sued here. Richmond county is the /ocus—the venue— 
which the stranger occupies in Georgia, and where, by the 
agreement, this stranger may be sued. By the spirit of 
decisions of this court (43 Ga., 461; 49 /b., 106; 52 /0., 
565; 59 /0., 426; 61 /d., 132), and that of the supreme 
court of the United States, in 103 U.S. R., p. 11, which 
latter case fully covers this point, the claim to sue, or 
cause of action growing alone out of the South Carolina 
statute, may be brought and enforced in this state, under 
the facts above narrated. Whilst, doubtless, the right to 
sue this company in this state was acquired by Georgia 
when permission was given this railway company to en- 
ter Georgia, forthe benefit of her own people, as is said 
in 64 Ga., pp. 18-30; nevertheless, when she acquired this 
right to sue for her own citizens, the constitution of the 
United States gave it to the citizens of all the other states 
of the Union. Constitution of the United States; Code 
of Georgia, §5209. A citizen of South Carolina might, 
therefore, have sued here, and an administrator in that 
state, on complying with our law in respect to suits 
brought by foreign administrators, has the same right and 
may sue. 

3. By the assignments of error on the interlocutory bills 
of exceptions it is insisted that the declaration is bad, be- 
cause by the South Carolina statute, as construed by the 
courts of that state, 15 Rich., 201, it should appear that 
decedent left a parent, or wife, or children, and no aver- 
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ment to that effect is made. The court so ruled in this 
case, but allowed the plaintiff to amend by the allegation 
that the decedent left a wife. By the decision in 15th 
Richardson, the amendment was allowable and was prop- 
erly granted. And we think also that it was properly 
granted in respect to setting out in the declaration the 
South Carolina statute. 

4. When amended, the amendment relates back to the 
original declaration, and the date of its filing is the date 
from which the statute of limitations will be counted. 
Such is the ruling of this court in 63d Ga., 243, Ruther- 
ford, executor, vs. Hobbs, and such we presume is the law 
of South Carolina. The practice of the /ex fori, in respect 
to pleadings, amendments and the general mode of pro- 
cedure would prevail, however, even if the rule were dif- 
ferent in the courts of the state where the injury occurred. 
49 Ga., 106. But it seems that the courts of South Caro- 
lina rule that there is enough to amend by in such an or- 
iginal declaration as this was, and would not allow the 
defect to be taken advantage of in arrest of judgment, 
which is the test. 15 Rich., 201 supra. 

We see no error, therefore, in the assignments of error 
made here on the interlocutory bills of exceptions, which 
are that there was nothing to amend by, and that the 
statutory bar should have been applied, because over two 
years had elapsed from the date of the homicide to the 
date of filing the amendment. 

The action, therefore, in our view of the law, was in 
court on a good, substantially good, declaration, having 
been amended in substance as allowed since the act of 
1853-4, Code, $3479, by the laws of this state, and also 
by the law of South Carolina. 

5. Wecome, then, to errors assigned on the charges and 
refusals to charge on the merits of the case. 

On the 6th ground it is alleged substantially that the 
court erred in charging, that if the train was in motion 
the conductor was not bound to stop it and receive fare 
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from the passenger ejected for not having paid it when 
demanded, but inferentially that he ought to do so if the 
train was not in motion when the tender was made. We 
think that the charge accords with good sense, and is good 
law. 

6. A fortiori we think the charge that if it was ten- 
dered before ejection but after the first failure to pay on 
demand, then the conductor should have received it and 
not ejected the passenger, must be good law, and there- 
fore the seventh ground was properly overruled. The 
refusal to charge as requested in the ninth ground is cov- 
ered by the above ruling and must abide the same fate. 

7. The South Carolina statute does not require a pros. 
ecution for the homicide if felonious, and the Georgia 
jurisdiction does not extend over South Carolina in pros- 
ecutions for crime; therefore there was no error in over- 
ruling the tenth ground, even if the crime had been com- 
mitted while Georgia statute or laws required such crim- 
inal prosecution before a civil action for damages would 
lie. 

8. The refusals to charge as requested in the eleventh 
and twelfth grounds of the motion, which are to the effect 
that the killing must be shown to have been done by the 
particular train from the cars of which the passenger was 
ejected, and that damages for the killing by another train 
subsequently passing over the body could not be recov- 
ered under this declaration, must be considered in connec- 
tion with the allegation in the declaration and the charge 
given by the presiding judge and excepted to in the eighth 
ground. The declaration avers that the plaintiff “was 
violently and forcibly ejected and thrown from said cars 
by the defendant, and by its agents and servants in the 
course of their employment, and in being thus forcibly 
and unjustly ejected from said cars, as aforesaid, was 
thrown thereunder and run over and killed thereby.” 

The charge given by the court is, “that if you believe 
that Brown was killed by the second train and that the 





FEBRUARY TERM, 1882. 583 


The South Carolina Railroad Company vs. Nix, administrator. 


—_— —— 


first train was in no wise connected with the injury, then 
the plaintiff is not entitled to recover in this action, but 
if you believe that Brown was injured by the wrongful act 
of the conductor of the first train, the defendant is re, 
sponsible though he was actually killed by the second 
train.” 

The allegation is that “he was thrown thereunder and 
run over and killed thereby.” The charge is to the effect 
that if he was thrown thereunder and thereby injured by 
the wrongful act of the conductor, and run over even by 
the second train and killed, having been first injured by 
the act of the conductor of the train whence he was 
thrown, then the company would be liable. Is this charge 
error? Wedo not think’so. It might have been plainer, 
but it is clear that if this passenger was thrown under the 
first train and injured thereby so that the next train ran 
over and killed him in consequence of that injury, the 
allegation in the declaration would support a recovery 
therefor; because the act of killing would necessarily 
have been the joint act of the two trains, the first dis- 
abling him by the injury inflicted in throwing him under 
it, and the second train consummating the wrong by 
the actual killing or extinction of all the life left in him. 

Suppose the second train,*instead of passing over the 
road in one hour, had passed in five minutes, and he had 
been thrown under the first and been disabled, and then 
the second had rushed over him and extinguished life, 
would not the allegation have supported the charge? If 
so, why not if he lay there disabled for an hour, and was 
then run over by the second train and life then extin- 
guished ? 

Suppose there had been a ssisidaaiiens for murder, who 
would be found guilty thereof, the conductor of the train 
who did the deed of throwing him off and under, or the 
conductor of the other train who ran unconsciously over 
him? Clearly he who did the intentionally wrongful act, 
and whose act caused his death. 
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Mark it, the allegation is not specifically that the train 
from which he was ejected ran over him, but that he was 
run over after being thrown thereunder, without alleging 
by what train, and killed thereby, that is by being run 
over. Itis enough if he was run over by any train, and 
that train ran over him and killed him because of injuries 
received by being thrown out of and under the first 
train. 

Besides, we do not think that a reversal on this charge 
and these refusals can alter the final result. The decla- 
ration could be amended so as to embrace the second 
train, if need be, and the evidence is almost overwhelm- 
ing, if not quite so, that the whole injury, killing and all, 
was done by the first train. The other may have struck 
the dead body and dragged it afterwards. In law the 
killing by either train would give a right of action. 60 
Ga., 441. 

g. The verdict is abundantly sustained by law and evi- 
dence. 

In our judgment it ought tostand. Whilst conductors 
must necessarily have control of cars and passengers, and 
be invested with much power in regard to the collection 
of fare and the orderly conduct of passengers, and may 
eject the passenger tf he does not pay, or put him off if 
unruly, yet it must be done with great regard to the 
safety ard preservation of limb, and much more of life, of 
that passenger over whom the power is exerted. 

Judgment affirmed. 


Cited for plaintiff in error: Rosen on Inter. Stat. Law, 
p- 155 e¢ seg.; 167 et seg.; 64 Ga., 25, 30; 65 /b., 496; 55 
Ib., 194; 15 Rich., 201; 43 Ga., 461; 49 Jb., 106; 15 
Gray, 20; 29 Am., 458, 471; 30 /6., 611, 606; 52 Ga., 
466, 467; Redfield’s R. R. Cases, vol. 11, p. 440; 1 Red- 
field on Railways, p. 95; 7 Metcalf, 596; Central Law 
Jour., July 16, 1880, p. 47; 47 lowa, 82; 32 Ohio, St., 345, 
38 Ga., 409; 61 Jb., 151. 
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For defendant : Code, §4250; 56 Ga., 230; 59 /0., 146; 
9 Rich., 84; 4 /b., 61; 10 /0., 227; 103 U.S.,11; 59 Ga., 
426; 52 /b., 465; 61 Jb., 132; 49 10., 106; 43 Ib. 461; L.& N. 
R. R. vs. Garrett, Sup. Court Tenn., 1881; 55 Cal., 570; 
36 Am., 50; 60 Ga., 441; 59 10., 593; 64 b., 306; 29 Am., 
681 ; 9 /b., 437; 5 Cal., 460; 38 Conn., 557; 30 Am., 602; 
35 1b., 279; 34 1b., 277; 60 Ga., 441. 


WILLIAMS vs. MOORE & WATKINS. 


1. To lay the foundation for introducing a certified copy of a deed 
from the records, the party seeking to use such evidence should 
testify not only that he has not the deed in his possession, power 
or custody, but also that he believes it has been lost or destroyed. 

(a.) An examination preliminary to the introduction of such seconda- 
ry evidence, resting largely in the discretion of the presiding judge, 
the person holding the original deed having resided in another 
state, and there died, and this being the sole point of doubt in the 
case, this court will not grant a new trial thereon. 

2. Where an attesting witness to a deed executed in New York stated 
in the body of his attestation that he was a commissioner resident 
in the city of New York, duly commissioned and qualified by the 
executive authority and under the laws of Georgia to take acknowl- 
edgments of deeds, his attestation (another witness also signing) 
was sufficient to admit the deed to record in this state, although he 
wrote after his signature-‘‘a commissioner of deeds for New 
York.” 

3. After proper proof by a constable that he made diligent search for 
personal property and failed to find any, and that the 7. fa. in his 
hands was thereupon levied on realty, the court could allow him to 
make an entry of no personalty nunc pro tunc, although a sale had 
taken place under the levy, and the question arose in an ejectment 
suit based thereon. 

(a.) Such an entry was not an amendment of the 7. fa. so as to vitiate 
the levy and sale thereunder. 

4. While persons cannot lawfully combine to reduce the price of prop- 
erty offered at sheriff's sale, or the number of bidders therefor, or 
for the purpose of interfering with any right of the defendant in 7. 
fa., yet two persons may lawfully join their interests and dona 
fide purchase in common at a sheriff's sale. 

5. The other exceptions are covered by the ruling in 51 Ga., 453. 
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SyMMES & ATKINSON, for plaintiff in error. 






J. M. VINCENT; GOODYEAR, HARRIS & Kay, for de- 
fendants. 





CRAWFORD, Justice. 










Moore & Watkins brought suit in ejectment against 
William Williams to recover a lot in the city of Bruns- 
wick, to which they claimed title. 

The facts appear to be that a corporation known as 
“The Proprietors of the City of Brunswick,” sold the prem- 
ises in dispute to one James B. Taylor; that in 1872, the 
said Taylor having died, the lot in question was given in 
for taxes by one C. S. Schlater, agent for the estate of Tay- 
lor ; that the taxes not being paid, a tax ff. fa. was issued, 
the lot levied on, sold and bought by the plaintiffs ; that 
Williams being in possession, this suit was brought against 
him, and the plaintiffs obtained a verdict, which he sought 
to set aside, but failing, brings the case to this court for 
the errors alleged to have been committed on the trial. 

1. The first error alleged and relied upon is, that the 
court erred in admitting in evidence a certified copy of 
the deed to Taylor without laying the proper foundation 
therefor. 

The 42d rule of the superior court requires that, “ in 
order to introduce the copy of a deed in evidence, the 
oath of the party stating his belief of the loss or destruc- 
tion of the original, and that it is not in his possession, 
power or custody, shall be a sufficient foundation for the 
introduction of such secondary evidence.” 

The parties in this case testify that they never had the 
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original deed ; that it never was in their possession, cus- 
tody or control ; but they say nothing whatsoever as totheir 
belief of its loss or destruction, or that they had made 
any search for or effort to ascertain whether it was lost or 
destroyed. Whilst the examination preliminary to the 
introduction of secondary evidence must be left largely in 
the hands of the presiding judge, we think that the rule of 
court in this case was not strictly complied with, so as to 
admit the copy deed in evidence. But as the evidence 
showed that Jos. B. Taylor resided in the state of New 
York in his life time, where a subpana duces tecum would 
not reach him, and where the parties could only have 
made inquiry as to the original deed, and obtained it if 
the executor chose to deliver it up, we cannot say that the 
judge so abused his discretion in admitting the copy, 
legally recorded in this state, as to justify the grant of a 
new trial, especially as this isthe only doubtful ruling 
made by the judge during the progress of the case. 

2. It was further insisted, that the deed was improperly 
recorded because the same had been attested by Jas. B. Gra- 
dy, acommissioner of deeds for New York, when it should 
have been by a commissioner of deeds for Georgia. This 
attesting witness recites in the body of his certificate that 
he is “a commissioner resident in the city of New York, 
duly commissioned and qualified by the executive authori- 
ty, and under the laws of the state of Georgia, to take ac- 
knowledgments of deeds,” etc., which is sufficient przma 
facte to establish the fact of his official power to act as 
such commissioner, and to attest deeds in the state of 
New York for lands in Georgia, and this, notwithstand- 
ing he signs his name and adds thereto the words, “a 
commissioner of deeds for New York.” 

We think that, taking the whole paper together, its 
only meaning and effect is that he was a commissioner of 
deeds for Georgia in the state of New York, and, there- 
fore, that the record of the deed was not illegal. 

3. Another error complained of is the fact that the 
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judge allowed the constable, after proper proof by him, to 
enter onthe fi. fa. nunc pro tunc, no personal property to 
be found upon which to levy thesame. Before this entry 
was made, the constable testified that he had made dili- 
gent search for personal property upon which to levy the 
execution, but failed to find any. There was no error in 
allowing this entry to be made under §3498 of the Code, 
and 55 Ga., 145, nor was it such an amendment of tke f, 
fa. itself as to vitiate the levy; indeed the amendment did 
not go to the fi. fa. at all. 

4. Another ground of error alleged is that the judge . 
charged the jury as follows: “‘ That if you find from the 
evidence that Moore and Watkins formed a partnership 
with the view of defrauding the rights of the defendant 
in that tax 7. fa., either by preventing a sale for its full 
value, or for the purpose of reducing the number of bid- 
ders for the property, it would be a fraud, but I charge 
you that it is competent for persons to join their interests 
in the purchase of property at any sale, whether tax sale 
or not, provided it is not organized for the purpose of re- 
ducing the value of the property, or in some way interfer- 
ing with the rights of the party whose property was to 
be sold.” 

We see no error inthis charge of the court. 

5. There are several other assignments of error in the 
bill of exceptions, but they fall under, and are ruled fully 
by the case of Doe ex dem; W.F. Williams, adm'’r, and vs. 
Roe, cas. eject., and Richard Young tenant, in 51 Ga., 


453- 
Judgment affirmed. 
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REED, guardian, vs. REED, executrix. 


1. A will contained the following item: “I give to my son, Milton P. 
Reed, city lot No. 53, on Marietta street, also lot 72, known as the 
mill property, containing about twenty-two acres. The mill and 
flve acres of this lot has been sold to Mr. Grantham. Milton will 
receive the proceeds of this sale:” 

Held, that by this item the property or its proceeds were left to the 
son of the testator, and the mention of the name of the purchaser 
of a portion of it was merely incidental. Therefore, if the sale to 
him was rescinded, and a part of the property was sold to another 
purchaser, the legacy was not adeemed, but the proceeds of the 
second sale passed to the legatee. 

. A mere offer or proposal of atestator to appropriate money which 
would be covered by a legacy in his will to some other object, if 
never consummated, would not adeem the legacy. 


Wills. Legacies. Before Judge HILLYER. Fulton 
Superior Court. October Term, 1881. 


Reported in the decision. 


MARSHALL J. CLARKE, for plaintiff in error. 
T. P. WESTMORELAND, for defendant. 
CRAWFORD, Justice. 


John M. C. Reed died testate. The fourth item of his 
will is as follows: 

“IT give to my son, Milton P. Reed, city lot No. (53) 
fifty-three, on Marietta street, also lot (72), known as the 
mill property, containing about twenty-two acres. The 
mill and five acres of this lot has been sold to Mr. Grant- 
ham. Milton will receive the proceeds of this sale.” 

The record shows that before the death of testator the 
sale of the mill property to Grantham was canceled. 
The testator having to take the property back, he after- 
wards succeded in selling a part of it, to-wit, the engine 
and fixtures to one Cowen for one thousand dollars. 
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This bill was filed by the executrix asking direction of 
the court as to the disposition of the proceeds of this 
sale, setting up by her bill that the testator in his life-time 
intended and offered to use the same in the payment of 
his debts, and that since his death the same was claimed 
by the said Milton P. Reed, the legatee named in the 
fourth item of the said testator’s will. 

The judge below held and decreed that the proceeds of 
the last sale did not pass to the said legatee. 

1. It is conceded by counsel for the defendant in error 
that by the foregoing item in testator’s will he intended 
for this legatee to have the mill property or the proceeds 
of the sale to Grantham; but it is insisted that, by the 
cancellation of that trade and the subsequent sale of a 
part of the property to Cowen, and an offer by the testa- 
tor to use the proceeds otherwise than provided for by 
his will, was an ademption of the legacy. 

The clear intention of the testator was that his bene- 
ficiary was to have the mill property, or the proceeds of 
the sale, and that regardless of the fact as to whether the 
same were realized from Grantham or from another pur- 
chaser. The mentioning of the name of Grantham was 
incidental and immaterial to the bequest; whether inserted 
or omitted did not affect the rights of the legatee to the 
proceeds of the sale. Had the testator simply said, after 
giving the lot 72, known as the mill property, “five acres 
of this lot have been sold, and Milton will receive the pro. 
ceeds of this sale,” it would have conveyed to him just 
what was conveyed, no more and no less. 

That the testator had to take back the property did not 
affect the legatee’s right; for his bequest’is of the lot 
known as the mill property, and the proceeds of that part 
which is sold. Nor did the fact that the testator after- 
wards could effect a sale for a part only of the mill prop- 
erty, change the rights of the legatee to that of the 
proceeds of the sale, any more than if the original sale 
had been rescinded precisely to the same extent. 
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It is to be remembered in this connection that com- 
plainant’s bill shows that the engine and fixtures were a 
part of this mill property, used to run the machinery and 
embraced in the sale to Grantham. 

The only difference between the condition of this ieg- 
acy when the will was executed, and when the testator 
died, was that he had substituted the notes of Grantham 
with those of Cowen. That he did not have them for 
precisely the same amount does not change the legal prin- 
ciple. To the extent that he could substitute the one for 
the other he did so, and for the balance he had the iden- 
tical property. Where a testator exchanges the property 
bequeathed for other of like character, the law deems the 
intention to substitute the one for the other, and the leg- 
acy will not fail. Code, §2464. 

It is true that a legacy is adeemed when the testator 
conveys to another the specific property bequeathed, or 
otherwise places it out of the power of the executor to 
deliver over the legacy. 

In this case there was such provision by the will as se- 
cured without fail either the property or the proceeds of 
the sale to the legatee. 

There existed but one possible chance for its ademp- 
tion, and that was the placing the property or the proceeds 
thereof out of the power of the executor to deliver the 

same. That contingency did not happen; the property 
in part and proceeds in part are in the hands of the exec- 
utrix; she can deliver both over, and it is her duty to 
do so. ~ 

2. It is, however, most earnestly maintained that not 
only this exchange of notes, but the offer of the testator to 
use those of Cowen in the payment of his debts is suffi- 
cient to establish the ademption of this legacy. 

Thus to hold, would be to declare that any disposition 
proposed, or exchange of property suggested, or offer to 
sell, or intention to use in any other way property be- 
queathed, inconsistent with such bequest, would be equiv- 
alent to such absolute sale or other disposition thereof. 
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That the testator thought of or even proposed to pay 
a debt with Cowen’s notes, would be no ademption of the 
legacy unless the thing had been done; no more indeed 
than a failure to sell the remainder of the mill property, 
unbought by Cowen, would have defeated the bequest by 
an offer to sell the same to any one else. 

Nor is this view of the law at all inconsistent with the 
ruling in the case of Rogers vs. French, 19 Ga., 316. In 
that case the question was whether an advance to a lega- 
tee by the testator in his life time, and after the making 
of his will, was an ademption of the legacy given by the 
will. The court held that it was a question of intention 
which might be deduced not only from the face of the 
will, but might be destroyed or confirmed by parol evi- 
dence. Whilst we admit that questions of advancement 
are questions of intention, and parol testimony will be 
heard to ascertain intention in such cases, yet we do not 
think that mere declarations of a testator will be heard 
to revoke a legacy, or set aside a will where no such ques- 
tion arises. 

Judgment reversed. 


WEATHERLY vs. HARDMAN. 


. The debt of a firm is the debt of each of its members. Therefore, 
after bankruptcy of the firm and its members, a new promise by 
one of the partners to pay a note of the firm given before bank- 
ruptcy was based on a good consideration, and was not a promise to 
pay the debt of another, so as to fall within the provisions of the 
statute of frauds. 

. The verdict was supported by the evidence. 


Partnership. Contracts. Bankruptcy. Before Judge 
ERWIN. Clarke Superior Court. November Term, 1881. 


Reported in the decision. 


S. P. THURMOND; JNO. C. REED, for plaintiff in er- 
ror. 
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E. K. LUMPKIN; E. T. BROwN; J. H. LUMPKIN, for 
defendant. 


CRAWFORD, Justice. 


W. A. Weatherly was sued by W. B. J. Hardman, upon 
a promissory note made by Weatherly & Co. The said 
firm and each member thereof having been discharged in 
bankruptcy, the plaintiff relied upon a subsequent promise 
made by the said W. A. for the recovery of the amount 
due on the note. The defendant resisted the collection 
of the debt, but the jury found for the plaintiff, and the 
defendant moved for a new trial. 

There are but two questions made by the record which 
need be adjudicated to settle the rights of the parties in 
this case, one of law, the other of fact. 

1. It was maintained by counsel for plaintiff in error, 
that the note sued upon being a joint note, and made by 
the firm, that there was no moral obligation on the defend- 
ant to pay more than one-half of it, and that no promise 
therefore to pay it at all was binding upon him unless the 
same was in writing. 

This is not a sound principle of law, for the reason that 
the original liability was not only against the firm, but 
each individual member thereof. The debt of a firm is 
as much the debt of each partner until paid as it is the 
debt of the firm. 

So that the promise of the defendant to pay the note 
was not a promise to pay the debt of another, either in 
whole or in part, but to pay a debt of his own. 

We think, therefore, that the court ruled the law ¢or- 
rectly both as to the amendment offered, and in his charge 
to the jury. 

2. It is admitted that a new promise to pay one’s own 
debt after bankruptcy binds the promissor, but it is de- 
nied that there was any unconditional promise by this 
defendant to pay. 

This constitutes the question of fact made by the record. 

° 
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When the evidence is conflicting, and the judge commits 

no error in his charge to the jury, and he is satisfied with 

the verdict, this court will not interfere to set it aside. 
Judgment affirmed. 


FINCH e¢ al. vs. BEAL. 


1. One who buys with notice of an equity buys subject thereto. 

2. Actual possession of land is notice to the world of therights of the 
occupant therein, and one who buys while such actual possession 
continues is affected with notice. 

(a.) D. sold land to H. and gave him bond for titles, only a part of 
the purchase money being paid. H. sold a part of the land to B., re- 
ceiving a part of the purchase money and giving bond for titles ; B. 
went into actual possession. Afterwards H. sold to F. the remain- 
ing portion of the lot (less a small lot sold*to a third party), gave 
bond for titles, and agreed to erect certain improvements. After 
paying H. in full, F. being alarmed about the title, took an assign- 
ment of the bond for titles held by H., paid the balance due there- 
on, and took a deed from D.: 

Held, that F. was subrogated to the position of H. and not of D.; that 
he bought with notice ; and upon the payment of balance of pur- 
chase money due by B., equity will compel F. to make titles to him. 
Especially so, where, at the time of taking the assignment of the 
the bond from H., F. agreed to protect B. 


Title. Contracts. Notice. Before Judge POTTLE. 
Clarke Superior Court. November Term, 1881. 


Reported in the decision. 


GEO. D. THOMAS, for plaintiffs in error. 


S. P. THURMOND; A. L. MITCHELL; L.& H. COBB; 
for defendant. 


SPEER, Justice. 


The defendant in error filed his bill in Clarke superior 
court, alleging in substance, that one Floyd Hill bought 


- 
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a certain lot in Athens from A. P. Dearing, at the price of 
$1,500.00, for which he gave his note and took Dear- 
ing’s bond for titles; that complainant then bought one- 
fourth of said lot from Hill, taking his bond for titles, 
paying him $200.00 in cash and his note for $150.00; that 
he went into possession of the lot purchased, and erected 
valuable improvements thereon ; that subsequent to his 
purchase, and with full knowledge thereof, the plaintiffs 
in error, L. F. & J. F. Finch, bought from said Hill one- 
half of said lot at $1,200.00, Hill also agreeing to erect a 
certain house thereon and other improvements; that the re- 
maining one-fourth of the lot Hill sold to Lewis ; that after 
this, Hill and the Finches confederated to defraud him, 
complainant, out of his land so purchased, and Hill trans- 
ferred to the Finches his bond for title held from Dearing, 
and Dearing, in pursuance of said transfer, has made a deed 
to the whole lot to the Finches, they paying him $1,264.co, 
the balance of purchase money due by Hill to Dearing ; 
Hill is insolvent, and the Finches are threatening to eject 
complainant from his lot. Complainant prays so much of 
Dearing’s deed to the Finches as covered the lot of com- 
plainant, bought of Hill, be canceled, and Dearing be de- 
creed to execute titles to him on payment of balance of 
purchase price, or that the Finches make title to com- 
plainant for said one-fourth upon such payment, and in 
the meantime the Finches be enjoined from interfering 
with complainant’s possession of said lot. 

To this bill the Finches filed theiranswer. On the trial 
thereof, the jury, under the charge of the court and evidence 
submitted, found a verdict in favor of the complainant, 
“that upon his paying to the Finches the balance due on 
his note to Hill,that the Finches should make to complain- 
ant a quit claim deed to the premises in dispute.” Where- 
upon defendants below made a motion for a new trial in 
said case on various grounds, as they appear in the record, 
which was overruled by the court, and they excepted. 
The record discloses the following facts in the case: 
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That Floyd Hill bought of A. P. Dearing an acre lot in 
the city of Athens, for which he agreed to pay him the 
sum of fifteen hundred dollars, and gave his note for that 
amount, receiving from Dearing a bond for titles to be 
made on the payment of the purchase money ; that soon 
after said purchase he sub-divided said lot, and sold one- 
fourth of it to the complainant, Beal, receiving therefor 
two hundred dollars cash and his note for one hundred 
and fifty dollars, due at the end of the year. He, there- 
after, sold another fourth of the lot to Lewis, and retaining 
the east half of the lot as originally purchased, he com- 
menced improving it. It was fenced off from the other 
lots. After buying his lot, complainant moved a stable on 
it and fenced it, dug a well, etc., the whole amounting in 
value to some two or three hundred dollars ; that after the 
sale of the lots to Beal and Lewis, Floyd Hill sold the 
eastern half of the lot he had commenced improving to 
the defendants, the Finches, agreeing to build them a 
house on it, and receive for lot and improvements 
$1,200.00. It further appears that Hill had paid Dear- 
ing only about three hundred and fifty dollars on the 
purchase of the lot. The Finches, becoming uneasy, (as 
they had paid Hill the twelve hundred dollars p-omised 
for the house and lot) procured Hill to assign them the 
bond for titles he held of Dearing, on certain terms stated 
in the assignment, and then paid Dearing the balance due, 
to-wit: $1,264.00 on the lot, owing by Hill. The proof 
also shows that at the time, or before the assignment of 
the bond by Hill to Finch, as an inducement and part con- 
sideration of the assignment, he promised Hill that he 
would protect Lewis and Beal, to whom Hill had sold and 
who held his bonds for title. The Finches, after procur- 
ing the title, refused to make title to Beal, demanded 
rent and threatened to eject him; whereupon Beal filed 
this bill to compel the Finches to make him a title on 
payment of the balance of the purchase money. 

“He who takes with notice of an equity takes subject 
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to that equity.” Beal, the evidence shows, was in pos- 
session of and improving the lot he purchased of Hill 
long before the Fiuches intervened to secure a transfer of 
Dearing’s bond from Hill. It is clear that Beal, having 
paid tv’o hundred doliars cash on the lot, when he bought, 
had an equity to that extent in the title thereof, and be- 
ing in possession under that purchase, the rule, often recog- 
nized by this court, would apply that, “the actul posses- 
sion of land is notice to all the world of whatever rights 
the occupant really hasin the premises, and the vendor 
cannot convey to any other person without such person 
being affected with notice.” 47 Ga., 483; 61 J0., 608; 
48 /b., 885. 

With Beal in possession, when Finch intervened and 
took a transfer of the bond for titles from Hill and pro- 
cured a deed from Dearing, he placed himself in the shoes 
of Hill so far as Beal was concerned, and much more 
would this be true if, at the time of taking the transfer of 
the bond from Hill, he agreed with him, as some of the 
witnesses testify, that he would protect Beal and Lewis in 
the possession of their lots, sold by Hill to them, and for 
which they held his bond for title. 

We do not agree with the counsel for plaintiff in error 
in assigning to the Finches the position of Dearing, the 
original vendor. They occupied Hills place as the 
vendee when they claimed the fulfilment of the bond he 
held as transferee. They could claim no more rights un- 
der that transfer, and the title made in pursuance thereof, 
than Hill could, when they bought with full notice of Beal’s 
equity, and as such they must do what equity would com- 
pel Hill to do—specificaliy to perform and fulfil the con- 
tract Hill had made with Bea]. Under our view of the 
law and facts of this case, we see no error in the instruc- 
tions given by the court tothe jury, nor any such error as 
complained of in the motion for new trial as would lead 
us to reverse the judgment. 
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The evidence, we think, sustains the verdict ; the credi- 
bility of the witnesses was a question for the jury, and 
we think the law was fairly administered. 

Let the judgment below be affirmed. 


GROVES, ordinary, for use, vs. WILLIAMS, administra- 
tor, et al. 


. Where a bill was filed to settle an estate, and a decree rendered in 
favor of some of the heirs against the administrator for a certain 
amount (specifying the amounts due them), and the decree pro- 
vided that if the estate of one of the heirs who owed the estate and 
was dead should prove insolvent, then the others should contribute 
pro rata tc make up the deficiency, in a subsequent suit by one of 
the heirs (or his assignee) on the administrator’s bond for failing 
to pay the amount due him under the decree, it could be pleaded 
and proved that the estate of the deceased heir was insolvent, and 
the amount which the plaintiff was liable to pay on account thereof 
could be set off against his claim. 

. A judgment on which no f#. fa. has been issued for seven years 
becomes dormant. 

. After a judgment has become dormant, but before the time for re- 
viving it has expired, it is an evidence of debt; but to establish a 
devastavit of assets of the estate, and render the administrator and 
his sureties liable on his bond for not paying such debt, it is neces- 
sary to prove inability or refusal on his part to do so. 

.) Areturn of u//a 5ona cannot be made on a f. /a. after it has 
becon:e dormant. 

. Though the same person may be the administrator of an intestate 
and also of one of his heirs, on a bill by him to settle the estate 
including all the heirs as parties, a decree may be rendered deter- 
mining the status of the deceased heir as well as the others. Such 
a decree will not be void on the ground that the same party is both 
the complainant and a defendant. Especially will it not be held 
void when collaterally attacked by one of the heirs who has for 
years acquiesced therein. 


Decrees. Judgments. Set-off. Equity. Administra- 
tors and Executors. Before Judge WELLBORN. White 
Superior Court. October Term, 1881. 
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Reported in the decision. 






C. H. Sutton, for plaintiff in error. 







M. G. BoyD, for defendants. 


SPEER, Justice. 










This was a suit brought in White superior court in 
favor of the ordinary for the use of A. J. Nichols, assignee, 
against the defendants on an administrator's bond, given 
by the defendants, one as principal and the other as surety 
on the estate of Moses Horshaw, late of Habersham 
county, deceased. The declaration contained two counts. 
The first alleging a breach of said bond, because the prin- 
cipal administrator had failed to pay the amount of a de- 
cree recovered against him by M. M. Horshaw, and alleg- 
ing the issuance of a ff. fa. and a return of xulla bona 
thereon, and which had been duly assigned to Nichols, 
the usee of plaintiff; said decree amounting to $484.41, 
dated 20th of April, 1867, and fi. fa. issuing dated 28th 
of November, 1874. The second count alleged a general 
devastavit, charging Williams, as administrator, with hav- 
ing taken possession. of the estate of his intestate, s«ld 
and converted proceeds to his own use, and his failure to 
pay over to plaintiff the amount due M. M. Horshaw, 
under said decree, and which had been assigned to plaintiff. 

The defendants filed pleas of the general issue and 
certain special pleas indefence. On the trial of said cause, 
the jury, under the evidence and charge of the court, re- 
turned a verdict for the defendants. Whereupon the 
plaintiff made a motion for a new trial, which was over- 
ruled, and he excepted. The grounds of the motion were: 

(1.) The court erred in not striking defendants’ special 
plea. 

(2.) The court erred in admitting in evidence the 7. fa. 
in the case of E. P. Williams, administrator, vs. Sarah 
McClure, widow and heir of A. C. Horshaw. 
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(3.) That the court erred in charging the jury as follows: 
‘‘That if more than seven years had run from the time of 
the rendition of the decree in the case of E. P. Williams 
vs. the heirs of Moses Horshaw, rendered in Habersham 
superior court, the same was dormant, and could not be 
set up or enforced in this way without being first renewed 
by motion or sctre facias.” 

The special plea which the court refused to strike on 
motion of plaintiff, in substance, alleged: ‘ That the de- 
fendant as administrator, obtained a decree in Habersham 
superior court in the year 1867 against said plaintiff, and 
the other heirs at law and distributees of said Moses Hor- 
shaw, deceased, for the sum of $5,315.64, one-eighth part 
of which the said plaintiff's assignee was and is liable for 
and due to this defendant as administrator aforesaid, 
which decree and all other proceedings connected with the 
same is now here in court shown and legally certified, and 
by the terms of said decree it was provided that in the 
event said Alonzo L. Horshaw’s estate (he being one of 
the deceased heirs of M. Horshaw) should be insufficient 
to pay off to this defendant as administrator of M. Hor- 
shaw said sum of money in full, as mentioned in said de- 
cree, then and in that event said plaintiff's assignee should 
account and pay over his pro rata share of said deficit. 
Further defendant averred, that in November, 1877, in 
the superior court of White county, he, as administrator, 
obtained a judgment against Sarah McClure, the former 
wife and widow of said Alonzo Horshaw, for the sum of 
$3,925.00, and $66.00 for costs, and sold out all the prop- 
erty of said Alonzo M. Horshaw, deceased, for the sum of 
$2000.00, leaving a balance of $2,000.00 or other large 
sum of money due and owing by said plaintiff's assignee 
to this defendant as administrator of M. Horshaw, and 
which sum he pleads as a set-off, and prays the same may 
be allowed.” 

Did the court err in refusing to strike this special plea,— 
is the first error assigned in the motion. The record dis- 
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closes that Moses Horshaw, defendant’s intestate died in 
1859, that defendant became his administrator, and as 
such in 1866 filed his bill against the heirs at law to settle 
said estate, and by a decree under that bill some of the 
heirs were indebted to the administrator, and that the 
administrator was indebted to some of the heirs, and 
among them to Melvin M. Horshaw $484.49. That in 
the decree settling said estate it was provided “that if 
the estate of Alonzo L. Horshaw, one of the heirs at law 
(but now deceased) should prove insolvent, that then the 
other heirs of Moses Horshaw should contribute pro rata 
to make up said deficiency.” Afterwards defendant, as 
administrator of Moses Horshaw, recovered a judgment 
against the estate of Alonzo L. Horshaw, and after sell- 
ing out the whole estate there was a deficiency and bal- 
ance due on the judgment of about $2,000.00 unpaid, and 
insolvent, and for his pro rata share of said sum it was 
claimed Melvin M. Horshaw and his assignee were liable 
tothe administrator, and it was to set-off this liability the 
plea was filed. 

The decree under which this assignee sought to recover 
of this administrator and his surety on his bond did find 
an amount due Melvin M. Horshaw by the administrator, 
of $484.49; but the same decree provided that if the 
estate of Alonzo L. Horshaw should fail to respond to 
its indebtedness in full, each heir at law, including the 
plaintiff, should respond pro rata to pay this deficiency. 
We see no good reason why, under the plea filed, this 
proof could not be madeat law, and thus the claim sought 
to be recovered by plaintiff might not be abated or re- 
duced by the gro rata share of the deficiency, for which, 
by the terms of the decree, he was liable to the adminis- 
trator. We infer this decree of $484.49 in favor of plain- 
tiff vs. the administrator was based upon the presumption 
that the estate of Alonzo L. Horshaw was solvent and 
would pay in full the debt due by it to the estate of Moses 
Horshaw ; but in the event it failed so to do, then in effect 
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the recovery had against the administrator was to be re- 
duced to the extent of said deficiency, to be charged 
against each heir ratably. It is true this deficiency might 
have been ascertained by a supplemental proceeding, and 
an amendment of the decree in which it is now left un- 
certain and contingent; but when suit is brought to re- 
cover the amount due on this decree against the admin- 
istrator and his securities, why may not a court of law, by 
way of plea, ascertain and apportion this deficiency and 
thus settle these issues by one trial between these parties ? 

We see no error, therefore, in the court overruling the 
demurrer to this special plea, and this also disposes of the 
error assigned in the second ground of the motion ; for if 
the plea was mainfainable at lew, then it follows the evi- 
dence offered under it was admissible that went to show 
the deficiency for which the plaintiff was ratably liable. 

2, 3. Did the court err in holding and charging the jury 
as complained of in the third ground of the motion, “that 
the decree of the plaintiff vs. the defendant as adminis. 
trator, if rendered in April, 1867, and no fi. fa. issued 
thereon until November, 1874, the same was dormant 
and could not be enforced unless revived ?” 

It will be noted that this suit to recover on this admin- 
istrator’s bond rested upon a devastavit alleged to have 
been committed by failing to pay this decree upon which 
a return of nulla bona was made. 

Section 2914 of the Code declares, “no judgment here- 
after obtained in the courts of this state shall be enforced 
after the expiration of seven years from the time of its 
rendition when no execution has issued upon it.” 

A dormant judgment before the term expires for reviv- 
ing it, is and has been so held by this court to be evidence 
of debt ; but one which can not be enforced, only after 
revival or action of debt thereon. Still it is, if the right 
to revive or sue upon it has not been barred, evidence 
of an indebtedness. 7 Ga., 393; 8 Ga., 351. But to 
establish a devastavit against an administrator and his 
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security in a suit upon his bond, a mere evidence of in- 
debtedness does not suffice; the plaintiff must go far- 
ther, and if he is relying upon a dormant judgment as 
such evidence he must show either an inability or refusal 
on the part of the administrator to pay, and if he relies 
upon the return of nulla bona on the dormant judgment 
or fi. fa. therefrom, it should appear that such return was 
made before the judgment became dormant. In this case 
the seven years expired in April 1874, and the judgment 
became dormant, and the return made thereon by the 
officer was made in January, 1875, at a time when his 
return was void and of no effect. 

We do not think, therefore, the charge of the court 
complained of was error under the proofs contained in 
the record. This dormant judgment without any entry 
of nulla bona entered before dormancy, was no such evi- 
dence of devastavit as would, without more, authorize 
the plaintiff to recover. 8 Ga., 351. 

4. It is further insisted by counsel for plaintiff in error, 
that so much of the decree in favor of F. P. Williams, 
administrator of Moses Horshaw, against himself as ad- 
ministrator of A. L. Horshaw, as to the latter estate is 
void, since the same person cannot be complainant and 
defendant in the same suit. While this may be true asa 
general proposition, yet it is not true in legal contempla- 
tion that the parties here are the same. E. P. Williams, 
administrator of Moses Horshaw, is a different party 
from E. P. Williams, administrator of A. L. Horshaw. 
The one is under oath and bond faithfully to administer 
the estate of Moses Horshaw, and the other is under like 
bond and oath to administer the estate of A. L. Hor- 
shaw. In settling estates it may be a necessity under the 
direction of a court of chancery, for the same person to 
represent interests of seeming conflict. From this record 
this bill was filed to settle the estate of Moses Horshaw 
among the heirs. Alonzo L. Horshaw was an heir and 
also a debtor, and he was a necessary party to the bill, 

v 68— 40 
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and under the supervision of a chancery court we are not 
prepared to hold that a decree thus rendered would, 
upon a mere suggestion years afterwards, be void. On 
the other hand, in the absence of all allegations or evi- 
dence of fraud, mistake or collusion, we see no good le 
gal reason to declare it void upon a mere suggestion or 
motion, and especially when the assignor of plaintiff in 
error was a party to the same decree his assignee is claim- 
ing a benefit under. 
Let the judgment below be affirmed. 


FARRIS vs. WELLS. 


Where a note, draft or check is made payable to order, the indorse- 
ment of the payee is necessary to transfer the legal title to another. 
Without such indorsement, the transferee takes the paper as a mere 
chose in action, and to recover upon it must aver and prove the 
consideration. 


Contracts. Actions. Indorsement. Written Instru- 
ments. Before Judge HILLYER. Fulton Superior Court. 
Fall Term, 1881. 


Reported in the decision. 


E. A. ANGIER, for plaintiff in error. 


J. T. PENDLETON ; J. A. ANDERSON, for defendant. 


CRAWFORD, Justice. 


R. C. Farris brought suit against C. W. Wells on two 
bank checks—each one calling for the sum of two. hun- 
dred and fifty dollars—drawn by himself (Wells), against 
the Gate City National Bank of Atlanta, payable to his 
own order, but not indorsed. 

The declaration alleged that the said checks were de- 
livered to the plaintiff by the defendant, and upon pre- 
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sentation at the bank for payment were refused on the 
ground that the said defendant haa notified the bank not 
to pay the same. 

It was further averred that the said defendant had also 
refused to pay the same although thereunto frequently 
requested so to do. 

The case was dismissed on demurrer, and the plaintiff 
excepted. 

We know of no exception to the rule that where an 
instrument is made payable to order, the indorsement of 
the payee is necessary to transfer the legal title to an- 
other. Without such endorsement the transferee takes 
it as a mere chose in action, and to recover upon it must 
aver and prove the consideration. Nothing of the sort 
being averred, the demurrer was well taken and properly 
sustained. Daniel on Neg. Ins., $664; Story on Promis- 
sory Notes, §121; Story on Bills of Exc., §200. 

Judgment affirmed. 


IRWIN vs. RILEY. 


. The court below was right in holding that the verdict was proper 
as to two of the defendants. 

. While the judge of the superior court is clothed with ample power 
to grant or refuse new trials on terms, yet where the suit and re- 
covery was against three as joint contractors, the judge could not 
refuse a new trial on condition that the plaintiff should release 
and cancel the judgment as to one of the defendants, as to whom 
the evidence failed to support the verdict. 

. The power of the supreme court is more ample as to moulding the 
case in the court below. This court may award such order and 
direction to the cause in the court below as may be consistent with 
the law and justice of the case. 

(a.) The verdict and judgment being right as to two of the defend- 
ants, and unsupported as to the third, it is therefore ordered that 
a new trial be granted, unless the plaintiff will dismiss his suit as 
to the last named defendant, and in that event that it be refused. 
The question of contribution between him and his co-defendants. 
is left open. 
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New Trial. Practice in Superior Court. Practice in 
Supreme Court. Before Judge STEWART. Rockdale 
Superior court. August Term, 1881. 


Reported in the decision. 
A. C. PERRY; A. C. MCCALLA, for plaintiffs in error. 
GEO. W. GLEATON; J. N. GLENN, for defendant. 


‘SPEER, Justice. 


Riley, the defendant in error, brought his action against 
Willis Irwin, H. W. Hammock and William I. Turner, on 
account, for the sum of three hundred dollars for work 
and labor done and performed by him for defendants in 
building a bridge over Yellow river in Rockdale county. 
Under the evidence and charge of the court the jury re- 
turned a verdict for the plaintiff for the sum of two hun- 
dred dollars, with interest. 

The defendants made a motion for a new trial on various 
grounds, as set forth in the record: That the verdict was 
contrary to law, to the charge of the court, to the evi- 
dence, weight of evidence, and for certain errors of the 
court as set forth in his charge to the jury. Also that 
there was no evidence to support the verdict as to Wm. 
I. Turner, one of the defendants. 

On the hearing of the motion for new trial, the judge 
entered a judgment thereon as follows: “A new trial is 
granted, unless plaintiff will write off, release and cancel, 
the judgment obtained against William I. Turner. If 
plaintiff should do this in ten days from this date, then 
as to the other defendants a new trial is refused.” 

Within ten days from said judgment plaintiff complied 
with the conditions imposed by the court by releasing in 
writing (of record) the defendant, Wm. I. Turner, from 
said judgment, whereupon the other two defendants, 
Irwin.and Hammock, excepted, and assigned as error the 





. FEBRUARY TERM, 1882. 607 


Irwin vs. Riley. 


judgment of the court refusing said new trial, and ex- 
cepted also to the terms on which said new trial was re- 
fused. 

We find no error in the court’s refusing a new trial as 
against these plaintiffs in error on any of the grounds 
set forth preceding the seventh ground of the motion for 
a new trial, and we fully concur with the court that there 
was no sufficient evidence to sustain a verdict against Wm. 
I. Turner. But the question is presented, whether the 
court could refuse the new trial as to the other defendants 
by imposing conditions, such as he did, upon the plaintiff 
to discharge Turner from the judgment. 

That the court has large and ample authority, resting 
in its sound, legal discretion, either to grant or refuse new 
trials on terms, is so firmly established by precedent and 
practice that it cannot be questioned. 

The terms on which new trials are usually granted or 
refused are distinguishable into two kinds: one where 
costs only are imposed, the other where the court super- 
adds to the payment of costs other conditions with ref- 
erence to the pleadings, or the merits, or the probable 
result. Graham N. T., 547. The terms imposed on set- 
ting aside or refusing to set aside, in addition to costs, are 
either ordinary or extraordinary. 

The extraordinary terms arise out of the merits of the 
case, the relative situation of the parties, the probable 
consequences of delay, the advantage or disadvantage of 
delay, or from opening the whole case and putting the 
entire merits afloat, and to protect the rights of the party 
in possession of the verdict, the court may insert stipula- 
tions in the rule, and for this purpose will look into the 
case. 1 Graham on New Trials, 604; 1 Bos. and Pal., 
158. While the court is thus clothed with large discre- 
tion as to the terms it can impose in granting or refusing 
new trials, in so doing the interest of all the parties 
should be carefully guarded. We concur in the opinion 
of the court below that there is no legal ground for dis- 
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turbing the verdict rendered against Irwinand Hammock, 
and we also hold that the verdict against Turner was un- 
supported by the evidence and should not be allowed to 
stand. But in relieving Turner, one of the defendants, 
we do not think the justice or law of the case demand 
that a new trial should be had vacating the verdict against 
the other two defendants; that would operate unjustly 
to the rights of the plaintiff. The court below entertain- 
ing these views sought to mete out justice to all parties 
by refusing the new trial as to Irwin and Hammock on 
condition that plaintiff would release and discharge Turner 
from the judgment, and so ordered. We question the 
authority of the circuit judge to impose such terms. The 
discharge of Turner by the plaintiff as a co-defendant in a 
joint judgment, might, by operation of law, discharge the 
other two defendants, and thus the recovery of plaintiff 
would be barren of results. The consent plaintiff gives 
to the discharge of one joint defendant under the condi- 
tions imposed by the court might prove more disastrous 
than to submit to a new trial. 

But the authority of this court, as conferred by statute, 
in the judgments here pronounced is not so limited. In 
any cause tried here, it is within its power “to award such 
order and direction to the cause in the court below as may 
be consistent with the law and justice of the case.”” Cade, 
§4284. 

In the case of Davis et al. vs. Gurley, 51 Ga., 74, which 
was an action for trespass brought by Gurley against Char- 
les Davis, William Davis, Dine Davis and William Mor- 
gan, as joint trespassers, for damage done to plaintiff's 
stock, the jury returned a verdict against all the defend- 
ants. The court said, on motion for newtrial and writ of 
error to this court: ‘There is no evidence in the record 
to justify the finding against any of the defendants except 
Charles Davis—nothing connecting the other three defend- 
dants with the killing, either by acts or threats. In our 
opinion the verdict can be sustained against Charles Davis 
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only by theevigence. Under the authority given to this 
court by section 4284 of the Code, we reverse the judg- 
ment of the court below and order a new trial, unless the 
plaintiff will remit from his judgment the sum of $114.00, 
and dismiss the suit as to William Davis, Dine Davis 
and William Morgan.” 

So in the present case there being, in our opinion, evi- 
dence sufficient to sustain the verdict as to Willis Irwin 
and H. W. Hammock, but insufficient as to William I. 
Turner, we reverse the judgment of the court below in 
the terms as pronounced by him, and order a new trial in 
said case as to all the defendants, unless the plaintiff will 
dismiss his suit as to William I. Turner; on the plaintiff 
complying with this order, the judgment of the court refus- 
ing a new trial as to Willis Irwin and H. W. Hammock 
will stand affirmed. 

This disposition of the case as to Turner also leaves 
the question open as between him and his co-defendants, 
as to his liability to them for contribution, if they should 
pay the judgment recovered. 

While the judge below sought to attain the same con- 
clusion at which this court has arrived, and grant the relief 
to the defendant, Turner, in the mode adopted by him, yet 
we think it best to pursue the precedent as fixed by this 
court in the case cited, as being the better mode under 
the law and facts. 

Judgment affirmed on terms. 


—_--——_ 


THE GEORGIA SOUTHERN RAILROAD COMPANY vs. NEEL. 


1. An employé of a railroad company who has been injured by its 
negligence, without fault on his part, may recover general damages 
on account of pain, physical injury and general depreciation of 
power to labor, although no proof of the value of his services as 
such employé, or in other business, may be made. 

(a.) If it were necessary to allege the value of services of a person 
injured by a railroad, the point should be raised by demurrer. 

2. The question of damages is one for the jury, and the judge should 
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not interfere with the verdict as excessive in amount unless the 
damages found are so excessive as to justify thé inference of gross 
mistake or undue bias. Such is aot the fact in this case. 

(a.) This court will be more reluctant to interfere with a verdict as 
awarding excessive damages, where the point was not distinctly 
made in the court below, but was brought up under the general 
exception that the verdict was contrary to law and evidence. 


Damages. Negligence. Railroads. Practice in Su- 
preme Court. Before Judge UNDERWOOD. Floyd Su- 
perior Court. September Term, 1881. 


Reported in the decision. 


SEABORN WRIGHT; MAX MEYERHARDT; H. C. PEE- 
PLES, for plaintiff in error. 


A. R. WRIGHT; C. N. FEATHERSTON, for defendant. 
CRAWFORD, Justice. 


A. J. Neel sued the Georgia Southern Railroad Compa- 
ny for damages resulting to him on account of the care- 
lessness and negligence of the said company, in allowing 
the top round of the ladder by which he, as brakeman, 
was required to ascend and descend the cars to perform 
his duties, to become loose and unsafe, so that in attempt- 
ing to perform his duties by descending the said ladder, he 
was thrown with great violence to the ground, a distance 
of ten feet, thereby greatly bruising his body, spraining 
his ankle, damaging his foot, and causing him great mental 
and bodily pain and suffering to his damage five thousand 
dollars. 

The proof showed that he entered the service of the 
company on the day in which he was hurt; that he was 
on the top of the car, and about to descend the ladder, 
when, owing to the fact that the screw which fastened 
the first round was loose, it pulled out and he fell; his 
body was bruised, his foot and ankle very seriously if not 
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permanently injured ; he was confined to his bed for one 
month ; suffered very much, and still suffers to a great 
extent ; cannot walk as well as before the injury; lost a 
year's time; was forty-one years old, stout and healthy ; 
capacity for work diminished one-third, and his physician’s 
bill was twenty-five dollars. 

The jury gave him a verdict for one thousand dollars 
for his damages. 

A motion was made for a new trial, the only grounds 
of which necessary for consideration here are, that the 
verdict was contrary to evidence and contrary to law. 

1. Under these grounds it is insisted that the verdict 
has no evidence to support it, and is, therefore, contrary 
to law. That is to say, there is no proof of the value of 
the services of the plaintiff as brakeman, none having 
been agreed upon, and no proof as to the value of his 
services if employed at any other work. The question 
made, therefore, is, whether one can recover damages who 
has shown that by reason of a defective ladder on a car 
which he had to go down in the performance of his duty ~ 
he fell, and was so injured that he was confined to his 
bed for one month, disabled a year from work, suffered 
great mental and bodily pain, incurred a physician’s bill 
of twenty-five dollars, was unable to work, or walk as well 
as before the injury, without proof of the amount of the 
wages he was to receive, or the value of his services in 
other pursuits. 

It will be observed that the plaintiff, in his declaration, 
does not allege the value of his services, but puts his case 
on the damages which he sustained by reason of the in- 
jury to his body, his pain and suffering, his confinement 
to his bed, and the actual outlay of expense in and about 
his being cured. It doubtless would have been more sat- 
isfactory to the judge and jury below, if the plaintiff had 
alleged and proved the value of his services to the road 
as a brakeman, as well as what his labor was reasonably 
worth in other pursuits, but there was no demurrer tothe 
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declaration, and the case went to the jury upon the gen- 
eral allegations therein contained, and the proofs submit- 
ted thereunder, and it is too Jate after verdict to make the 
objection. 

2. It is further urged before this court, that the dama- 
ges found by the jury were excessive, and unauthorized 
by the evidence. 

The question of damages being one for the jury, the 
court should not interfere, unless they were so excessive 
as to justify theinference of gross mistake, or undue bias. 
In this case the plaintiff in error made no complaint of 
the amount of the verdict, and asked no ruling thereon 
‘by the judge below. We think that the question of the 
excessiveness of the verdict should have been passed upon 
by the judge below. Where it is not done, we will not 
say that it will not be considered here, but we dosay that 
it would require a very strong case to make us send it 
back, when the judge below has not passed upon it, and 
the point is raised here for the first time. 

This case not being within that rule, and there being 
no such ground set out in the motion for a new trial, we 
decline to interfere with the finding of the jury. 

Judgment affirmed. 


HANVEY vs. THE STATE OF GEORGIA. 


. Although a juror may have been accepted and sworn in chief, if be- 
fore the case proceeded or the panel was completed he presented an 
excuse on the ground of sickness, there was no error in excusing 
him and proceeding with the cause ; especially so where the defen- 
dant’s counsel agreed to submit the question of his excuse to the 
court. 

. Voluntary drunkenness is no excuse for crime. A charge to this 
effect, but with the addition that it might be considered by the jury, 
like any other fact, to shed light on the transaction, was quite as 
favorable to the prisoner as the court could legitimately give. 

. Witnesses who have not been called and put under the rule may 
testify in rebuttal of a prisoner’s statement, where the court is sat- 
isfied that the ends of justice require it. 
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(a.) That the defendant has discharged his witnesses before testimony 
in rebuttal of his statement has been introduced, is his own fault. 
Especially is this not a ground for a new trial where no evidence 
was introduced on behalf of the defense, and it does not appear 
that the defendant had any witnesses. 

4. If a deadly weapon be used in a homicide in the usual and natural 
manner in which such weapon would produce that result, the pre- 
sumption of an intention to kill would arise. A/zter if the weapon 
were used in a manner not naturally calculated to produce such 
result. 

(a.) Such is the substance of the charge, when taken in connection with 
its context, and it was not error. 

5. In order for newly discovered evidence to be a grounded for a new 
trial, it must appear that it could not have been discovered before 
the trial by the use of reasonable diligence. 

(a.) Mere words, threats, menaces or contemptuous gestures are no 
considerable provocation in the eye of the law, and if proved would 
not justify a homicide. 

(2.) When the testimony of newly discovered witnesses is made a 
ground of a motion for new trial, affidavits as to their residence, 
character and credibility should be produced. 





















Murder. Jurors. Practice in Superior Court. Crim- 
inal Law. Before Judge HARRIS. Carroll Superior Court. 
October Term, 1881. 






Reported in the decision. 


REESE & ADAMSON; T. W. LATHAM, for plaintiff in 
error. 







H. M. REID, solicitor general, by brief; CoBB & 
Brown; W. P. Cole, for the state. 







CRAWFORD, Justice. 






' The plaintiff in error was charged with murder, and 
found guilty ; he submitted a motion for a new trial which 
was ovetruled, and that ruling is the error alleged in this 
case. 

1. It is complained that the judge excused a juror who 
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had been sworn “in chief.” The record shows that after 
he had been accepted and sworn, he presented the certifi- 
cate of a physician that he was unable to serve; the at- 
tention of counsel for the prisoner was called to the fact, 
who agreed that the judge might hear the juror’s excuse 
under oath, which was done, and the juror excused. There 
was certainly no error in discharging the sick juror, and 
proceeding with the cause, and especially when prisoner’s 
counsel consented to submit the question of the juror’s 
condition to the decision of the judge, and before the case 
was submitted or the panel was complete. 

2. The second ground of error alleged is, that the judge 
refused to charge in substance, that if the defendant used 
a weapon which he casually obtained, and was drunk at 
the time, that then the jury could look to his drunkenness 
to ascertain whether the killing was malicious. There 
were other grounds of exception arising upon the refusal 
of the judge to charge upon the subject of drunkenness, 
as to the effect which it should have upon the finding of 
the jury. They were all refused by the judge, and prop- 
erly so under the Code and the decisions of this court. 
That voluntary drunkenness shall not be an excuse for 
crime is the written law of this state, and the sooner that 
it is recognized and observed, the better it will be for all 
over whom it is to be enforced. 

One who voluntarily kills, must meet the demands of 
justice and of law with some other excuse than that of 
drunkenness. In the language of Justice Bleckley, in 
Marshall vs. The State, 59 Ga., 154; “To betoo drunk 
to form the intent to kill, the slayer must be too drunk 
to form the intent to shoot.” 

In this case the judge charged the jury that voluntary 
drunkenness was no excuse for crime, and would not re- 
duce the killing from murder to any lower grade of hom- 
icide, but that it was a fact that might be considered, like 
any other fact, to shed light, if it could do so, upon the 
transaction. This goes as far as has ever been authorized 

















FEBRUARY TERM, 1882. 


Hanvey vs. The State. - 


615 


by any of the rulings of this court, and is quite as favor- 
able to the accused as any of the more recent decisions 
would allow. 

3. The next assignment of error is, that after the state 
had closed, and the prisoner had made his statement, wit- 
nesses in rebuttal were allowed to testify who had not 
been “ put under the rule,” and who had remained in the 
court-house during the trial, and this after the defendant’s 
witnesses had been discharged. 

Witnesses who have not been “put under the rule” 
may testify in rebuttal, where the court is satisfied that 
the ends of justice require it. It will take proper care 
always to have the witnesses of either party examined 
out of the hearing of each other upon request, but to ex- 
clude any or all who may have happened to be in the 
court-room pending the trial, and who had not been sworn 
and put under the rule, would be extending the rule be- 
yond its reason. 

Upon the latter branch of the ground, that the defend- 
ant’s witnesses had been discharged, it is only necessary 
to say that he offered no testimony whatever, and it does 
not appear that he had any witnesses; if, however, he did 
have, and discharged them, knowing that the state had 
the right to rebut his statement, it was a fault of his 
own, and not.that of the state. 

4. The next ground of error assigned is because the 
court in his charge to the jury used the following language: 
‘If a deadly weapon is used to accomplish the killing, 
which is likely to produce death when used in the man- 
ner the proof shows it was used, the law presumes that 
the person using it intended to kill.” 

Taking this sentence by itself, it would doubtless be 
construed to have reference to the particular case then 
being tried, and to the proof which had been introduced. 
But the preceding part of the charge clearly excludes all . 
idea of such construction. The judge had defined mur- 
der and was defining malice, and illustrating how the jury 
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might ascertain whether it existed, and in doing so he said: 
“ Whenever a killing by unauthorized violence is shown, 
the law presumes it was done with malice aforethought 
and denominates it murder, unless the accompanying 
proof shows that it was done without malice. If the un- 
authorized killing be shown, and the accompanying proof 
does not show it was done without malice, it then devolves 
upon the accused to show that it was done without malice. 
If a deadly weapon is used to accomplish the killing, 
which is likely to produce death when used inthe manner 
the proof shows it was used, the law presumes that the 
person using it intended to kill. This presumption may 
be removed by proof. Express malice is the deliberate 
intention,” etc. There can be no question as to the 
meaning of the sentence excepted to, which was, that if 
a deadly weapon were used in the killing, and the proof 
showed that it was used in the manner in which such 
weapons were used to kill, then the law presumed that 
the person so using it intended to kill. That is to say, if 
a man used a pistol in the killing, and fired it, and thus 
killed the deceased, the presumption of the law was that 
he intended to kill, because he used it in the manner such 
weapons were used to kill. But if he should strike the 
deceased with the barrel and kill him, that not being the 
manner in which such deadly weapon was used to kill, 
then the presumption would not arise. And so, if with a 
bowie knife, dirk, or pocket knife, he should strike the de- 
ceased with the handle and thus kill, this not being the man- 
ner in which such deadly weapons are used to kill, the pre- 
sumption would not arise. This was clearly the meaning 
of the judge, yet being inaptly expressed, learned counsel 
have sought to make it apply to the particular case on 
trial, and thus secure another trial for their unfortunate 
client. 

5. Another assignment of error is made on the refusal 
to grant a new trial on newly discovered evidence. 

A. J. and J. W. Robinson, two of the persons present 
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at the homicide, give affidavits to the effect that Bird, one 
of the state’s witnesses, was inside the grocery with his back 
to the door, and could not have seen the difficulty ; that 
Allen, another of the witnesses for the state, was drunk, and 
Harris, who also testified, was not present, or if he were 
they did not see him. They further say that they heard 
McMullin, the deceased, give Hanvey the damned lie,who 
said to him he must not dothat; he would not allow it; 
when McMullin replied that he had the best pistol that 
ever fired, “and if you (meaning Hanvey,) don’t like it I wiil 
blow your damned brains out,” and thrust his right hand 
into his breeches’ pocket as if to draw a pistol, whereupon 
Hanvey, who was near him, instantly struck him, and he 
fell from his horse. They state, also, that about a half 
an hour before the difficulty McMullin was abusing Han- 
vey in the grocery, who said to him, “look here, I want 
you to go off and let mealone,” that McMullin soon went 
out, mounted his horse and, riding up in front of the door, 
said that his horse could outrun anything m three states, 
which was replied to by Hanvey’s saying that he could 
find one to beat it, and then the difficulty followed as 
they had stated it. 

There are three good and sufficient reasons why this 
newly discovered evidence should not entitle the defend- 
ant toa new trial. The first is that these two persons 
were known to have been present at the homicide and 
witnessed the difficulty, and that there were only a very 
few who were there, and yet there was no diligence what- 
ever shown to procure their testimony. Besides, one of 
them appears to have been present at the trial, and was 
not sworn because he disclosed nothing, as is shown by 
the affidavit of Mr. Latha:n, that was material or impor- 
tant to the defendant. . 

The second reason is that the testimony, if introduced, 
would not change the verdict by reducing it from murder 
to manslaughter, or justifiable homicide. ‘ Mere words, 
threats, menaces, or contemptuous gestures, are no con- 
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siderable provocation in the eye of the law and, therefore, 
where they cause a homicide malice shall be implied.” In 
the case where these words were used, 49 Ga., 211, by 
Chief Justice Warner, the deceased had put his hand upon 
his hip and said, “I will shoot, you son of a bitch, if 
you touch my woman.” The most that can be said in 
this case is, that the witnesses would swear that McMullin 
said he had the best pistol that ever fired, and if you, mean, 
ing prisoner, don’t like what I say, I'll blow your damned 
brains out, thrusting his hand into his breeches’ pocket. It 
was but a threat with a gesture, just as stated in the case 
cited, and in which that eminent judge further said, “that 
this court will avail itself of the present occasion to an- 
nounce to the public from this bench, with all the empha- 
sis which its judgment can impart, that provocation by 
words, threats, menaces or contemptuous gestures, will in 
no case be sufficient to free a person who kills another by 
shooting him, from the guilt and crime of murder.” 

The third and last reason wherein this ground of newly 
discovered evidence is defective, is that: ‘It should be 
known, not only who the witness is, but where he re- 
sides, what is his character, and who are some of his asso- 
ciates. He should be brought out, so to speak, and be 
exhibited in day-light. Affidavits should be adduced as to 
his character and credibility.” This doctrine was laid down 
in the 55th Ga., 702, and in the 56th /d., 405, and it is re- 
affirmed in this case. 

There were other questions made in the motion for a 
new trial, but none that have sufficient merit to reverse 
the court below. Unfortunate as it is for the defendant, 
the record shows that he has been tried and condemned 
according to the law of the land, and painful as it is to 
this court to record it, that condemnation must stand 
affirmed. ‘ 

Judgment affirmed. 
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CRUSSELLE vs. REINHARDT, administrator. 


. Where two parties purchased certain land, paying one-third of the 
price, and taking bond for titles, and one as agent for the other 
sold toa purchaser who bought dena fide and on the assurance of 
the vendors that the title was good, and without notice that any 
part of the purchase money was unpaid, if subsequently the orig- 
inal vendor sued for the balance of the purchase money, obtained 
judgment and levied on the land, and the last purchaser thereupon 
paid the amount of the 7. /a., took a transfer of it and also a deed 
from the plaintiff, he could nevertheless proceed to enforce the ji. 
fa. against his vendors. 

. The verdict is supported by the evidence. 

. Where a defendant in 7. fa. has sought an injunction against it, 
alleging that he was jointly interested with his co-defendant in the 
consideration of the debt, after the dismissal of the bill he will be 
estopped by his solemn admission z# judzco from setting up by 
affidavit of illegality that he was a mere security and had been 
discharged. 

. The case appears to have been brought to this court for delay only, 
and damages are awarded against the plaintiff in error. 


Contracts. Title. Executions. Estoppel. Before 
Judge STEWART. Fulton Superior Court. October 
Term, 1881. 


Reported in the decision. 
R. ARNOLD, for plaintiff in error. 
S. WEIL, for defendant. 

SPEER, Justice. 


The record discloses the following facts: 

In the spring of 1866 Crusseile, the plaintiff in error, 
and one Gullett, purchased from Evans, administrator, at 
public sale a city lot in Atlanta for the sum of $500.00, 
one-third to be paid in cash, and the balance in twelve 
months. That the cash payment was made, and Gullett 
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and Crusselle gave their joint note for the balance ($333.33) 
due at twelve months; Gullett first signing said note and 
Crusselle signing as security; Evans at the time giving 
‘bond for titles conditioned to make titles to Gullett 
and Crusselle on the payment of their note. That soon 
after this purchase, Crusselle, representing himself as 
agent for Gullett, negotiated a trade of a portion of said 
lot (Gullett having previously sold a portion to a colored 
man for $200.00) to Keith. That Keith, wishing to be 
certain about the title before he purchased, sent one 
McKenny, as his agent, with Crusselle to the home of 
‘Gullett, at Griffin, to investigate the title of Gullett to 
the lot. That on an interview had there, Gullett and 
‘Crusselle both assured McKenny that the title was all 
right, and on the faith of these representations Keith 
purchased the lot of Crusselle, as agent of Gullett, and 
paid him for it, in property and money, the agreed price 
of $500.00. That at the time of said sale to Keith, Gul- 
lett and Crusselle only held Evans’ bond for title, with 
one-third of the purchase money paid. Keith, in igno- 
rance of the title being defective, went into possession 
and improved the lot. When the note for the purchase 
money owing by Gullett and Crusselle became due to 
Evans, he brought suit and obtained a judgment, and 
levied on the house and lot to realize his money due. 
Keith, to protect his title against the judgment, advanced 
the amount due on the judgment to Evans and took a 
transfer of the same. Evans also executing him a deed 
to the property he (Keith) had previously purchased of 
Gullett. The record further discloses that in 1872 Crus- 
selle, the piaintiff in error, filed his bill for injunction and 
relief against Reinhardt, the administrator of Keith, in 
which he alleged “that in February, 1866, Gullett himself 
purchased at administrator's sale a city lot (this lot) in At- 
lanta from one Evans, as administrator, for the su:n of five 
hundred dollars, paying one third of the purchase money 
in cash and giving their joint promissory note for the re- 
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maining two-thirds due at twelve months after date, 
taking Evans’ bond to make titles on payment of bal- 
ance due to him, and which bond was exhibited to 
the bill. The bill alleged that Gullett, in 1866, sold 
said lot to C. F. Keith without the knowledge and 
consent of complainant. That assoon as he was informed 
of said sale, and before Keith had paid for the said lot, 
he notified Keith that he, the complainant, owned and 
claimed a half interest in said lot, sold to him by Gullett, 
and that he was not a partner in said property with Gul- 
lett, but his interest was one-half therein. That he had 
received no part of the consideration paid Gullett by 
Keith. He further alleged that Evans had obtained judg- 
ment on the note given by Gullett and himself for the 
balance of purchase money given to him, that he had 
levied on the lot and Keith had paid off the 7. fa. the 
day before the sale, and Evans had made Keith a deed. 
He therefore prayed an injunction against the enforce- 
ment of the 7. fa.,and for general relief, etc. It further 
appears that this bill, after being sworn to and filed, was 
subsequently dismissed. It further appears, afterwards 
when the defendant in error, Reinhardt, administrator, had 
the property of Crusselle, in 1875, levied on by virtue of the 
fi. fa. which his intestate held as the transferee of 
Evans, administrator, against Gullett and Crusselle for 
the balance of the purchase money, he (Crusselle) filed 
his affidavit of illegality to said fi. fa’s. proceeding, on the 
ground that he was security only on said fi. fa. for Gul- 
lett, and that said Evans, administrator, had released de- 
ponent from all liability on the note, the foundation of 
said judgment and 7. fa. “That said Evans, to whom said 
fi. fa. had originally belonged, and the consideration of 
which was the lot sold to Gullett, had since sold the same to 
Keith, and had since received the balance of the purchase 
money due, thereby releasing deponent from said 7. fa.” 

There is also an averment of payment of said fi. fa. 
made by Gullett to Evans since the judgment was ob- 
tained. 
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Under the evidence and charge of the court the jury 
on the issues presented in said illegality found a verdict 
for the plaintiff in f. fa. A motion for a new trial was 
made and overruled and defendant excepted 

1. We think the law was correctly presented by the 
court to the jury under the facts of this case when he 
charged them, “but if you find from the evidence that 
Keith bought this lot from Crusselle, as agent for Gullett, 
and Keith at the time believed that the title was perfect 
and did not know that any part of the purchase money 
was unpaid—then Keith, notwithstanding Evans made 
him a deed directly to the land, would also have the right 
to take a transfer of this execution, and his representa- 
tive would have the right to collect this execution out of 
Crusselle, and in that event you woulc find that the exe- 
cution do proceed.” 

2. There being abundant evidence to support the ver- 
dict under this charge, we find no error either in the ver- 
dict or in the judgment refusing to set it aside, for any 
of the grounds stated in the record. 

3. Moreover, as to one of the grounds in the affidavit 
of illegality in which defendant in 7. fa. sets up that he 
was only security on the /. fa. for Gullett, and had been 
discharged by the act of Evans; it appears from the bill he 
filed touching this 7. fa. that he alleged he was a joint pur- 
chaser with Gullett of this lot from Evans, and thus was 
jointly interested in the consideration of said note on 
which this judgment was rendered; and this solemn ad- 
mission 7” judico made by this plaintiff in error, we think 
estops him from now setting up the fact that he was a 
mere security on this note, or from pleading any release or 
discharge from the same on that account. Code, $3753. 

4. Counsel for defendant in error has insisted before 
us that this writ of error was brought here for delay only, 
and that damages should be assessed against the plaintiff 
in error. 

There were but two grounds of error insisted upon be- 
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fore this court—one that the verdict was contrary to the 
charge of the court on the subject of Crusselle being the 
security of Gullett, and his being discharged by reason of 
his risk being increased by the act of Evans. The other 
was that the verdict was against the charge of the court 
as heretofore referred to. As to the first charge, we do 
not think, as we have said, that the plaintiff in error, from 
the evidence, was entitled to make the question of his 
securityship under the averment he made in the bill he 
filed. As tothe second ground, we think the verdict was 
not only in accordance with the charge but the evidence 
demanded it. Under our view of the law and facts of 
this case, we see no merit in the defence offered to the 
proceeding of this 7. fa. by the defendant in the court 
below, and we are constrained to conclude that this writ 
of error was brought here for delay only, and we feel it 
to be our duty to award damages against the plaintiff in 
error, as provided for in section 4286 of the Code. 41 Ga., 
125; 42 /b., 232; 46 /b., 268. 

Judgment affirmed with damages. 

















THE GEORGIA RAILROAD COMPANY vs. COLE & Co. 






. Where goods are delivered to the first of a connecting line of rail- 
roads to be shipped to a given destination by a specified route, a 
delivery by the first railroad to another railroad which forms a part 
of a different route is a breach of the contract, and a conversion 
which renders the first road liable for the value of the goods. If 
they be delayed by such delivery, or damage result, the first road 
may be held responsible therefor. 
2. Mere acceptance of a portion of the goods shipped by railroad, on 
arrival at their destination, is not a waiver of all claim for loss re- 
sulting from delay. 
3. With hesitation we refuse damages on the ground that this case 
was brought up for delay only. We base our refusal on the fact 
that the question of the result of the receipt by the shipper’s agent 
of some of the goods on arriving at their destination contains some 
merit. 















624 SUPREME COURT OF GEORGIA. 


The Georgia Railroad Company vs. Cole & Co. 


Railroads. Damages. Negligence. Contracts. Prac- 
tice in Supreme Court. Before Judge CLARK. Fulton 
Superior Court. October Term, 1881. 


Reported in the decision. 


HENRY HILLYER; HOPKINS & GLENN, for plaintiff 
in error. 


P. L. MyYNATT, for defendant. 
SPEER, Justice. 


The defendants in error brought their action to recover 
damages against the plaintiff in error for failure to deliver 
certain goods entrusted to them. They alleged “that in 
October, 1876, they entrusted plaintiff in error as a com- 
mon carrier with certain goods, at their depot, in said 
county, to-wit, six boxes of trees, and three boxes and 
one bale of trees, all of the value of ; the six boxes 
were to be delivered to J. W. Baker, at Graham’s, S. C., 
and the remainder were directed to be shipped and deliv- 
ered to J. W. Baker, Kingstree, S. C., both shipments were 
directed to be sent via Columbia, S. C. . . . The ship. 
ments were made on the 30th and 31st of October, and 
marked and directed asstated. . . . The trees shipped 
were sprigs and sprouts for planting, and had been sold 
from their nurseries of shrubbery and fruit trees for that 
purpose to be delivered on certain days, to various persons, 
at the places mentioned, and said trees without again be- 
ing planted would in a few days perish, and all this was well 
known to defendant. . . . When as acarrier it under- 
took to carry said trees from Atlanta, Ga., to Graham’s and 
Kingstree, S. C., as said bales and boxes were marked and 
directed, and the said carriers agreed to send said trees 
via Columbia, S. C., and the same were so marked. 
This being the shorter and more direct route to destina- 
tion. . . . But the defendant below disregarded said in- 
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struction and sent them by another and longer route, and 
did not carry said goods or securely deliver the same as 
it undertook and promised, but on the contrary so negli- 
gently conducted and misbehaved in regard to said goods 
as a common carrier that by reason thereof the same be- 
came and were lost to plaintiffs.” 

The defendant below pleaded that if said goods were 
ever received, the same were promptly and in due time 
delivered in good order to the South Carolina Railroad, 
being the next connecting road on to Graham’s and 
Kingstree. That said goods were incorrectly marked, 
and the delay, if any, was caused by this mistake of the 
plaintiffs below. A full compliance with their contracts 
by the delivery of said goods, those destined to Kingstree 
on the 13th of November, 1876, and those at Graham's 
on the 20th of November, 1876. 

Under the evidence and charge of the court, the jury 
returned a verdict for the plaintiffs. The defendant made 
a motion for a new trial, and the same being refused, de- 
fendant excepted. 

It appears from the evidence that three boxes and one 
bale of the trees were received by the agents of the plain- 
tiffs below on the 7th of November, 1876, at Kingstree, 
S. C., and were opened there and distributed to the pur- 
chasers who called for them; four of the boxes destined 
for that point did not arrive for several days. The boxes 
directed to Graham’s, S. C., did not arrive there till the 
26th of November. These packages were all marked to 
their destination “va Columbia, S. C.” That plaintiffs 
below had agents at these places of destination awaiting 
the arrival of the shipments at the time they were expec- 
ted, and for several days after, to receive and distribute the 
same to the purchasers. Mr. Cole, one of the plaintiffs, 
testified that before these shipments were made he went 
to Werner, agent of the defendant below, to ascertain 
which was the best way to ship. Did not find him, and 
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went to see Selkirk, agent of the South Carolina road, but 
the interview was not satisfactory, and then went back to 
Werner's office and asked him to give witness through 
rates to Columbia, and he did so at 56 cents per hundred, 
and he then closed with him, and agreed that the goods 
should go via Columbia. Some of the receipts were 
marked “via Columbia,” and others were not. It was 
also proved that the nearest route for shipment vza Col- 
umbia to their destination was from Atlanta to Augusta, 
thence by the Charlotte, Columbia and Augusta Railroad 
to Columbia, thence by the Wilmington, Columbia and Au- 
gusta road to Florence, thence by the North-Eastern road 
to Kingstree and Graham’s. It appears further, that the 
defendant below, on the arrival of these shipments at Au- 
gusta, delivered them in good order to the South Carolina 
Railroad, and by them they were shipped over their road 
to Charleston, a portion landing at Graham's station, on 
their road, and balance were transported by Charleston to 
Kingstree. There is no evidence that any of the goods 
were shipped over the Charlotte, Columbia and Augusta 
road to Columbia, and thence to their destination, or by 
Columbia, as directed by plaintiffs. But on the contrary, 
the witness of the Georgia Railroad and its agent testifies 
they went on the South Carolina road by Branchville to 
Charleston. 

We think there was sufficient evidence before the jury 
to warrant them in believing that the shipments were di- 
rected to be made over the Charlotte, Columbia and Au- 
gusta Railroad from Augusta via Columbia to their des- 
tination. Take the testimony of Cole and of Werner, 
and we think such aconclusion reasonable, and it seems at 
the time to have been so understood by both parties. 

1. This being the contract as we may reasonably infer 
from the testimony, then the delivery of these goods by 
the Georgia Railroad and Banking Company at Augusta 
to the South Carolina Railroad running from Augusta to 
Charleston, and sending them to Charleston ‘though with a 
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brarch on its line to Columbia) was a violation of the con- 
tract and aconversion of this property, and made the Geor- 
gia Railroad liable for their value. 26 Ga.,617; 14 /0., 283. 
It may well be inferred that this divergence from the line 
of shipment contracted for led to the loss of some of the 
missing goods, and also to the long delay of others which 
defeated in a great measure the object of shipment, and 
the failure to dispose of them on their tardy arrival at 
the points of shipment. 

2. As to the agent of plaintiffs receiving from the rail- 
road those so long delayed, on their arrival at Kingstree, 
we do not think such receipt would relieve the defendant 
below from liability. What was disposed of by this agent 
on their arrival (under the instructions of the court to the 
jury) the defendant below received credit for, and what 
was not disposed of and lost by the delay we think the 
company should pay for. It is a well settled rule, that 
the inere acceptance of goods on their arrival is not a 
waiver of loss by delay. Hutchinson on Carriers, §775. 

Our conclusion, therefore, is that the Georgia Railroad 
has not relieved itself, under the evidence in this case, from 
liability by delivering these shipments to the South Car- 
olina Railroad in good order as a connecting road, as it 
now seeks to do, when it appears they were shipped over 
said road to Charleston and not via Columbia. Their 
liability commenced on the delivery of the goods to them. 
It ceases with their delivery at destination according to 
the direction of the person sending. Code, §2070; 25. 
Ga., 231. Hutchinson on Carriers, §$199, 108. 

By failing to deliver to the connecting road on the line 
directed under the contract and as evidenced by the marks 
on the packages, but delivering them toa different road to 
pass overa different line or route, they converted the goods 
and became liable on their loss for their value, whether 
such loss was occasioned by delay or otherwise. 26 Ga., 
617; 14 /b., 283; 8 W. H. & G., 341; Hutchinson on 
Carriers, $199. 









628 SUPREME COURT OF GEORGIA. 


Trammell vs. Woolfolk. 


We think the law of the case was fairly submitted, and 
there being sufficient evidence to support the verdict, we 
decline to disturb it. 

3. Counsel for defendants in error insist upon damages 
being assessed by this court for the reason this cause was 
brought here for delay only. We have hesitated whether 
or not under the facts of this case the claim for damages 
is not well founded, and we withhold them alone upon 
the ground in the record that as some of the trees shipped 
to Kingstree were received by the agents of the plaintiffs 
below, the question was probably a proper subject of in- 
quiry whether the defendant below should be held liable 
for any of those trees thus received, and whether, as they 
were so received, it did not devolve upon the plaintiff be- 
low to show affirmatively that what were not sold and 
accounted for proved a loss to defendant. This question 
alone induces us to conclude the case had some merit in 
it and was not brought here for delay alone. 

The evidence on the main issue shows in this shipment 
the defendant below did not follow the directions of the 
shipper to send the goods by way of Columbia, but they 
were sent by the South Carolina railroad to Charleston 
on their way to Graham’s and Kingstree, and for this de- 
fendant below was clearly liable. 

Judgment affirmed. 


TRAMMELL vs. WOOLFOLK. 


. The plea of usary is one regulated by special legislation. Such a 
plea must be complete within itself, and set forth the sum upon 
which the usury was paid, or to be paid, the time when the con- 
tract was made, when payable, and the amount of usury agreed 
upon, taken or reserved. 

. Questions not made in the court below will not be considered here. 


Usury. Pleadings. Practice in the Supreme Court. 
Before Judge WILLIS. Harris Superior Court. October 
Term, 1881. 
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Reported in the decision. 










W. DuGAS TRAMMELL; M. H. BLANDFORD, for plain- 
tiff in error. 







McNEIL & LEVY; PEABODY & BRANNON, for defend- 
ant. 








CRAWFORD, Justice. 






1. J. W. Woolfolk having filed his petition to foreclose 
a mortgage made by C. H. Trammell, was met by a plea 
of which the following is a copy: 


“And now comes the defendant, and for plea and answer says, 
that the foundation of the plaintiff's action is a certain promissory 
note made and executed by defendant to Hudson, Jenkins & Redd, 
and for the security of said note defendant executed and delivered his 
certain deed of mortgage, by which note and mortgage he agreed to 
pay said Hudson, Jenkins & Redd, for their interest fcr the use of 
three hundred dollars, which was the consideration of said note and 
mortgage besides legal interest, the further sum of twenty-five dollars, 
being the storage on fifty bales of cotton, and thesaid Hudson, Jenkins 
& Redd, never expected the defendant to deliver said fifty bales of 
cotton, but on the contrary said contract was usurious, and the agree- 
ment was a devise to defeat the statute against usury, and of this de- 
fendant puts himself upon the country,” etc. 



















To this plea plaintiff demurred, the court sustained the 
demurrer, and the defendant excepted. This ruling is the 
only error insisted upon in this record, and the question 
to be settled is whether under our statute the foregoing 
is a good plea of usury. 

The “ plea of usury must set forththe sum upon which 
it was paid, or to be paid, the time when the contract was 
made, when payable, and the amount of usury agreed 
upon, taken or reserved.” Irwin’s Revised Code, §341I9. 

This section of the Code has been construed by this 
court in the case of Pattison vs. The Albany Building 
and Loan Association, 63 Ga., 377. That construction is 
that, “a plea of usury must conform to the statute, and 
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~ Youngblood & Harris vs. Eubank. — 

be filed as prescribed. This is one of the defences which 
has been made the subject of special and particular legis- 
lation.” 

Again in the case of McElroy vs. The City Council of 
Albany, 65 Ga., 387, it was construed in the following 
words: “A plea should be complete and perfect in 
itself, and if it be a plea of usury, then it should set out 
the usury, its amount, its datesand time.” See also 77//- 
man vs. Morton, September term, 1880. An examination 
of the plea here relied upon will show that it is not perfect in 
itself. To make it so, reference must be had to the note 
to ascertain the dates when given, and when due, as well 
as the time for which the interest was to run. Such par- 
ticularity in pleading is unusual in the requirements of ordi- 
nary defences in this state, but it is made special in cases 
of usury, and must be complied with. 

2. On theargument of this case, counsel for plaintiff in 
error asked the application of the fourth section of the act 


of October, 1879, which is “an act to regulate and restrict 
the rate of interest in this state, and for other purposes.” 
See Georgia Laws 1878-9, pages, 184-5. Wedo not see 
that this act can aid in any way the plaintiff in error, as it 
was not submitted to the judge below, and consequently 
no ruling thereon was made by him. 

Judgment affirmed. 


YOUNGBLOOD & HARRIS vs. EUBANK. 


In the absence of any contract, a tenant may remove fixtures erected 
by him during the continuation of his term, or after its expiration, 
while he remains in possession under his landlord. If, after the 
expiration of his term, he surrenders the property without remov- 
ing the fixtures, they become a part of the realty and belong to the 
landlord ; and he cannot afterwards return and remove them. 

(a.) A custom was shown in this case to allow saw-mill men to re- 
move their fixtures, but no time for allowing such removal being 
shown, it will be construed according to the general law. 
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Landlord and Tenant. Fixtures. Title. Before 
Judge STEWART. Pike Superior Court. April Term, 1881. 







Reported in the decision. 


W. S. WHITAKER, for plaintiffs in error. 







W. R. TAYLOR, by JNO. I. HALL, for defendant. 





SPEER, Justice. 





Plaintiffs in error brought in the justice’s court of the 
551st district, G. M., Pike county, their action for dama- 
ges against the defendant in error, for the sum of seventy- 
five dollars and sixty-eight cents. They alleged they were 
engaged in the saw-mill business, and erected on the land 
of E. A. Maddox their saw-mill, and for their own use and 
convenience also erected certain temporary shanties, shel- 
ters, lots, pens, troughs and shops, and having moved said 
saw-mill from the premises, they did contract to sell, about 
the 25th of May, 1875 (as is the custom of saw-mill men), 
their shanties, etc., for the sum of seventy-five dollars and 
sixty-eight cents. But said defendant, on the 12th day of 
October, 1875, forbid the purchaser from removing said 
property, thereby preventing them from completing said 
contract ; that said defendant claimed said structures, and 
was and is in possession of the premises, and has since 
removed a portion of the lumber in said shanties. They 
allege said acts of defendant were illegal and tortious, and 
have injured and damaged petitioners the amount afore- 
said. 

To this action defendant pleaded the general issue, and 
also a special plea of justification, alleging that plaintiffs 
had neither the title nor possession of the property at the 
time of the alleged wrong, and that they had abandoned 
the premises and land on which said shanties, etc., were 
erected long before their alleged sale, and the term of 
their lease had long before expired. Defendant further 
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alleged that, as the agent of the owner of said premises, 
Maddox, he had only given written notice to plaintiffs not 
to remove said shanties, etc. 

Upon the evidence submitted, the judge below, to 
whom by consent both law and facts were submitted for 
trial, awarded a judgment in favor of defendant, with 
costs, to which ruling and judgment the plaintiffs ex- 
cepted, and assign the same as error. 

The evidence in the record shows that the plaintiffs 
had, by contract, entered upon the premises of Maddox 
to cut and saw the growing timber on said lands, giving 
the owner a certain consideration therefor ; that for their 
own use and convenience they had erected certain tempo- 
rary shanties, shelters, pens and stock lots on the place, 
and that after remaining on the premises some time, the 
plaintiffs removed their mill and appurtenances, including 
their stock, laborers, etc., to another place; that it was the 
custom of mill-men, so engaged in cutting trees and sawing 
lumber on shares on the lands of another, to remove or 
dispose of the structures, etc., erected by them for their 
own convenience, and, while under this custom they had 
contracted to sell for removal these shanties, the defend- 
ant had forbidden them so to do, and hence they had been 
damaged the value of said shanties. 

Whatever may have been shown to be the custom as to 
the right of these mill-men to remove from the premises 
these temporary structures which they had erected during 
their tenancy for their own convenience and use, there is 
no evidence in the record as to the time when, under this 
custom, this right of removal ceased, and, admitting that 
under this custom, as proved, these plaintiffs might have 
removed, or caused to be removed, these temporary fix- 
tures, did they have the right to do so four months after 
their abandonment of the premises and the term of their 
lease had expired, as the evidence shows they attempted 
to do in this case ? 

The custom set up by the evidence is in accord with 
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the common law rule as to the rights of tenants to re- 
move fixtures made or erected by them. “Fixtures an- 
nexed to the freehold are prima facie the property of the 
owner of the soil.” In aid of the tenant, however, and 
in favor of trade, an exception is engrafted upon that rule 
enabling him to sever the fixtures made by him and so 
regain his property in them. If he does not avail him- 
self of this right, the fixtures belong to the person to 
whom the freehold belongs. 

Asa rule, the tenant must avail himself of his privi- 
lege to remove fixtures he erects while in possession of 
the demised premises, and the true rule probably is that 
the tenant’s right of removal continues while he remains 
in possession of the demised premises, or in continuation 
of the same under the lessor. When the lessor re-enters 
lawfully, he enters upon the full and indisputable posses- 
sion of that which (subject to the privilege of the tenant) 
has been his property during the whole term. The ten- 
ant is not required, in all cases, to remove the fixtures be- 
fore his term has fully expired. He may remove them, 
notwithstanding the expiration of the term, if he remains 
in possession of the premises under the lessor, but the 
possession must be held under a right still to be consid- 
ered the tenant of the lessor. 

“In the earlier English authorities the right of the re- 
moval was limited to the actual term of the demise, but 
the more recent authorities settle the doctrine that the 
right of the tenant to remove fixtures exists during the 
period during which he might be considered as tenant.” 
Tyler on Fixtures, 426-7; 3 Mees. & ee 184; 2 
Ib., 450. 

The rule in the English authorities thus seems to be, 
“That in the absence of a contract to protect the tenant 
in the privilege of removing his fixtures after the term 
and possession are surrendered, they are regarded in law 
as abandoned to the use of the landlord.” 

Generally our American courts have recognized the En- 
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glish cases asauthority upon the question of time in which 
a tenant’s fixtures must be taken away, in order that a 
tenant may retain his property in them, and in accordance 
w:th what was understood to be the doctrine of the En- 
glish authorities the courts of this country have expressly 
declared, that if the tenant’s fixtures are not removed 
during the term and the tenant quits the demised premi- 
ses, and the landlord takes possession, the fixtures become 
a part of the freehold, and the party who was the tenant 
cannot legally take them away afterward. Tyler on Fix- 
tures, 434; 7 Barbour, 263-6. 

It is generally recognized that the tenant must remove 
his fixtures before he quits possession on the termination 
of his lease. And when a tenant quits possession with- 
out removing a fixture, he is understood as making dedi- 
cation of it to the landlord, and this is the doctrine here 
as well as in England. 5 Cowen R., 323, 327, 328; 20 
Johns., 29; 1 Salk., 368; 45 N. Y. R., 792. 

Here the plaintiffs as tenants under a contract of lease 
or tenancy from the owner, Maddox, terminated the same 
by removal from the premises, and Maddox, the landlord, 
through his agent, the defendant, re-entered, and so it con- 
tinued for four months. We are clearly of the opinion 
that the right to remove these fixtures by the plaintiffs, or 
dispose of the same ceased, and that by operation of law 
they were abandoned and became property attached 
to the freehold and to the owner thereof. Without, there- 
fore, ruling the grounds upon which the court awarded 
the judgment complained of, we think the judgment was 
right under the law, and the same is therefore affirmed. 

Judgment affirmed. 
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hi AT tt RE PEPE TE LOETN AT ALLENS SPEIRS 


THE WHEELER & WILSON MANUFACTURING CoM-— 
PANY vs. CHRISTOPHER. 


Where a homestead has been set apart in certain property, but the 
proceeding is void as toa certain creditor for want of notice to him, 
the head of the family may re-apply, give him notice and have the 
property set apart as againsthim. The first proceedings not work- 
ing an estoppel against the creditor without notice, does not estop 
the fami!y from having a homestead set apart as against him. 


Homestead. Before Judge POTTLE. Oglethorpe Su- 
perior Court. October Term, 1881. 


Reported in the decision. 


Pore BARROW; GEO. D. THOMAS; H. VAN EPPS, 
for plaintiff in error. 


W. G. Jonson, for defendant. 
JACKSON, Chief Justice. 


The single question made in this record is, whether an 
effort having been made in 1876 to have a homestead set 
apart, but being void as the levying creditor for want of 
notice to him, another homestead in the same property 
could be set apart in 1881. 

The court below held that it could be done, and the 
plaintiffs in error excepted. 

There never was any homestead set apart as to this cred- 
itor. A void thing is nothing. Therefore a homestead 
might be set apart as to this creditor in a case against it, 
for the reason that the former one, though good as to 
those notified, was void as to it. And such is the spirit 
of the rulings in 50th Ga., 216, and /6., 584. Nor is there 
any thing inconsistent therewith ruled by this court since. 
This is not an application for a supplemental homestead 
out of other property, and hence 54 Ga., 515; 56 /0., 520; 
61 Jb., 501 ; and 63 /%., 167, do not apply. 

v 68—42 
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Homestead proceedings are amendable. 61 Ga., 385. 
Why may they not be perfected at any time before the 
creditor asserts his lien? 

But we rest this case on the policy of the law, more 
fully recognized under the constitution of 1877 than ever 
before, that nothing short of waiver while title is in the 
head of the family is to defeat ‘the right of the family, 
and that homestead may be piled now on homestead un- 
til the whole pile reached the value fixed in that constitu- 
tion; and on the fact that the first homestead was void— 
nothing, as against this creditor. 

If the head of the family could exempt other property from 
the grasp of all his creditors by another homestead, why 
not exempt this property from this creditor after notice ? 
How is this creditor hurt? The other judgment did not 
bind this firm orcompany. The case isnot res adjudicata 
as to these, because they had no notice. 47 Ga., 504; 60 
/b., 462. Ought it then to "be res adjudicata as to the 
homestead family? Clearly not. Yet such is the effect 
of this point. The other party is concluded by a judg- 
ment which did not and could not affect this plaintiff in 
error, is the positiontaken. We think it untenable. ‘ 

When the new application was made, and this creditor 
was notified, this creditor had every right that it could 
have had if notified at the first application ; and the agent 
only being then notified the homestead was held void as 
to plaintiffs in error at their own instance, and now the 
thing thus declared bad and void at their instance, is set 
up as so valid that it estops the defendant in error. 

In view of the spirit of the constitution and the reasons 
above given, we think that a homestead, void as to a cred- 
itor for want of notice to him, may be made asto hima 
new and valid homestead by giving him all the rights he 
would have had, and the void homestead cannot estop the 
family from getting a valid one. 

Judgment affirmed. 
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NAPIER, executor, vs. THE CENTRAL GEORGIA BANK. 


1. Where shares of stock were deposited with a bank as collateral 
security for the payment of notes, with power in the creditor to 
sell such stock and apply the proceeds to the payment of the notes 
if they were not paid promptly at maturity, without further notice 
to the debtor, a mere failure on the part of the bank to sell the 
stock at the maturity of the notes constituted no defence to a suit 
thereon, and gave the defendant no right to damages. 

2. No statutory duty to sell was set out in the plea, and none exists. 
A debtor cannot, by notice to his creditor who holds stock as 
collateral security, force a sale thereof at his pleasure, and in 
default of immediate sale recover damages against the creditor. 

3. A plea that the bank had notice from the debtor, both before and 
after the debt became due, to sell the stock, and that it failed and 
refused to regard such notice because one or more of its officers 
and some of its stockholders were largely interested in the stock 
of which that pawned was a part, and were engaged in an effort to 
depreciate the same, and thus to buy the controlling interest therein 
for less than its value, and in fact did so depreciate it, and that defend- 
ant was injured by the refusal to sell in the sum of $1,250.00, pre- 
sented a substantial defence, and should not have been stricken on 
general demurrer. Want of particularity in setting forth the 
names of the stockholders and officers so proceeding, or the mode 
of operation, furnished ground for special demurrer. 

. Aplea which merely alleged that twenty-five shares of the stock were 
transferred absolutely to the bank, the president refusing to make 
the loan without such transfer, furnished no defence to a suit on 
the notes to secure which the transfer was made, and was demurr- 
able. 

. That the president of the bank and another stockholder therein 
engaged in depreciating the stock of which that held by the bank as 
collateral security formed a part, with a view to purchasing a con- 
trolling interest therein, and in fact succeeded in effecting such 
depreciation, whereby the debtor was injured, did not, without more, 
make such conduct the act of the bank, so as to furnish a basis for a 
recovery of damages against it. A plea of recoupment to a suit 
by the bank on the notes of the debtor setting up the. above facts 
was demurrable. 

(a.) A plea that the bank, through its president, corresponded with 
the defendant about the sale of the stock, and led him to believe 
that it was trying to sell the same, which was untrue, and the stock 
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depreciated, causing him damage, wasdemurrable. A plea setting 
up fraud should state facts, not conclusions or impressions of the 
defendant’s mind. 


Pawns. Contracts. Banks. Corporations. Damages. 
Debtor and Creditor. Fraud. Pleadings. Before Jos. 
A. HuNT, Esq., Judge pro hac vice. Monroe Superior 
Court. August Term, 1881. 


Reported in the decision. 


CABANISS & TURNER; JNO. I. HALL, by HARRISON & 
PEEPLES, for plaintiff in error. 


T. B. GRESHAM; E. F. BEST, for defendant. 


CRAWFORD, Justice. 


This suit was brought by the Central Georgia Bank 
against B. H. Napier, executor, upon two promissory notes 
given for money advanced to him on twenty-five shares 
of factory stock, which were delivered to the said bank 
at the time of making the notes, and in which said notes 
it was stipulated that if they were not paid promptly at 
maturity the bank might proceed to sell the stock, and 
apply the proceeds to the payment of the notes without 
further notice to the maker. 

The notes were not paid, the stock was not sold, and 
the bank brought suit against Napier thereon. 

The defendant filed several pleas and amendments 
thereto, all of which were stricken on demurrer, except 
that of the general issue and the plea of usury. The 
case was then tried, and a motion was afterwards made for a 
new trial for the error committed in striking the pleas; 
so that the questions here made are upon that ruling of 
the court. 

1. The first plea averred that the twenty-five shares of 
stock were transferred as collateral security, with full power 
to sell at the maturity of the notesif they were not paid ; 
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that they were not paid, and the stock was not sold until 
the same went down from seventy-five to sixteen cents 
in the dollar, by which failure of duty on the part of the 
bank defendant was damaged $1,250.00, which he asks 
to recoup. A mere failure on the part of the bank to 
sell the stock at the maturity of the notes constituted 
no defence to their recovery, and gave the defendant no 
right to damages therefor. This plea was properly 
stricken. 65 Ga., 305. 

2. An amendment was filed to this plea, alleging that 
it was the duty of the bank to sell at the maturity of the 
note, and that the president was notified to sell, but dis- 
regarded his statutory duty therein, and the defendant 
was thereby damaged $1,500.00. There being no such 
statutory duty as set forth in this amendment, and no 
legal right in the defendant to force a sale at his pleasure, 
this amendment was also properly stricken. Code, §2140. 

3. The second plea averred notice to the bank to sell 
the stock both before and after the maturity of the notes, 
which notice the bank failed and refused to regard, and 
so refused because one or more of its officers, and some 
of its stockholders, were largely interested in said factory 
stock, and were engaged in the effort to depreciate the 
same, and in this way to buy the controlling interest 
therein for less than its value, and in fact did so depre- 
ciate its value as that defendant was injured and damaged 
by the refusal to sell, as directed, in the sum of $1,250.00. 

Upon demurrer this plea was stricken, and we think 
improperly. For whilst it is not full and specific as 
to the particular officers and stockholders engaged in 
depreciating the stock, and the manner in which it was 
done, yet it does distinctly aver that the bank failed and 
refused to sell the stock because some of its officers and 
stockholders were engaged in the effort to depreciate the 
same. If the bank for this reason co-operated with its 
officers and stockholders to depreciate the value of the 
shares which they held of defendant, or refused to sell — 
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with intent to aid in the depreciation, and defendant was 
thereby damaged, it was a defence which he might set up, 
prove, and be allowed. Had the bank, however, filed a 
special demurrer to this plea upon the grounds stated, and 
no amendment had been made, so as to give it notice, that 
it might come prepared to meet the averment, and the 
court had sustained the special demurrer, this would not 
have been error. 

4. The third plea alleged that the twenty-five shares of 
stock were transferred absolutely to the bank, the presi- 
dent refusing to make the loan without such transfer. 
This transfer being necessary to enable the bank to make 
the certificates of stock available, and there being no 
other averment in connection therewith, we see no error 
in striking the plea. 

5. The fourth plea averred that the president of the 
plaintiff and another stockholder in plaintiff's bank, en- 
gaged in depreciating the factory stock, with the view of 
buying a controlling interest therein, and thereby run the 
stock down to such a small value that no one would buy 
it, until at last the factory property was sold and only 
fifteen cents on the dollar paid on the stock; that after 
the notes fell due the defendant ordered the plaintiff to 
sell said stock, “the plaintiff, through its president, cor- 
responded with the defendant about the sale of the stock 
and led defendant to believe that he was trying to sell the 
same, which was not true, as he made no effort to do so, 
and which was unknown to defendant until after the 
stock had so far depreciated that defendant could not sell 
it atany price.” The stock had no market value elsewhere 
than at Macon, and in order to sell one had to be at that 
place and defendant could not remain there to find a 
a buyer, and for this reason gave the order to sell. For 
which failure to sell as ordered defendant claims damages 
by way of recoupment in the sum of $1,250.00. 

That the president of the bank and another stockholder 
were engaged in depreciating the value of the stock, did 
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not make it the act of the bank,so as to charge it with 
any loss on the value of defendant’s stock. But if the bank, 
through its president, acting under the authority properly 
vested in him as such president, was engaged in deprecia- 
ting the value of the stock, and at the same time refusing 
to obey the instructions, with the intent to buy a controll- 
ing interest therein, this being the act of the bank, it 
would render the bank liable to account for the damages 
sustained by the defendant by reason thereof.. 

This is not averred, nor is the allegation of fraud in 
the plea that the president of the bank corresponded with 
defendant, and led him to believe that he was trying to 
sell the stock when he was not sufficient. To say that the 
correspondence led him to believe that he was trying to 
sell it, is but to give the conclusion of the defendant’s 
mind as to the correspondence. Facts constituting the 
alleged fraud should be full and explicit, and in what it 
consisted. ; 

There was no error in striking this plea. 

Judgment reversed. 


TABB ef al. vs. COLLIER. 


1. When a year’s support has been set apart by the ordinary from the 
estate of a decedent, it vests in the widow and children ; its object 
is their support ; and if it be in land, the sale thereof and applica- 
tion of the proceeds is a necessary implication, although there is no 
express provision of law for that purpose. Therefore, where the 

‘widow, with the approval of the ordinary, sells land so set apart, 
and appropriates the proceeds thereof to the support of the heirs 
at law, they cannot recover it because no express power is given to 
the ordinary to order the sale, or because his approval of such sale 
was irregular. 

. Every presumption is in favor of the judgment of the ordinary set- 
ting apart a year’s support, and it cannot be collaterally attacked. 


Year's Support. Title. Judgments. Before Judge 
Hoop. Early Superior Court. October Term, 1881. 
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Reported in the decision. 


BusH & LYON, by JACKSON & KING, for plaintiff in 
error. 


H. C. SHEFFIELD, by J. H. LUMPKIN, for defendant. 


CRAWFORD, Justice. 


This was an action of ejectment brought by the chil- 
dren of George M. Tabb against S. J. Collier, to recover 
their interest in a lot of land of which their father died 
possessed. 

The record shows that some years after the death of the 
father, there being no administrator or executor upon his 
estate, the land was set apart as a year’s support for the 
widow and these children; that after being so set apart it 
was sold to one Sanders, under whom Collier claims; that 
Sanders and the widow went to the ordinary, she set forth 
before him the manner in which she intended to appro- 
priate this money for the benefit of herself and her chii- 
dren, which was approved by him; that the children, seven 
in number, were feeble, unable to do much work, and the 
family were in rather destitute circumstances, having no 
other means of support; that the deed was then executed 
and endorsed on the back as follows: “Court of ordinary, 
November 18th, 1869. I approve the within deed, passed 
an order for the sale of the same.” It was also shown 
that Sanders refused to buy without the approval was en- 
dorsed on the deed; that he paid the money to the or- 
dinary, and he paid it to the widow. 

1. The vital and controlling issue made upon the trial 
of this case was that the title to this land vested in the 
widow and children of the deceased, and having so vested 
it could only be divested by a sale regularly authorized 
by the ordinary, or by a chancellor in the mode pointed 
out by law. 

There is no question but that the provision so made, is 
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to be for the benefit of the entire family, and is to be, as 
is declared by law, for a year’s support to them, but is not 
to be administered as a part of the estate. This, then, be- 
ing so, does it not follow by necessary implication that if 
this property so set apart is not adapted to the use of the 
family, that it may, without the aid of courts or chancel- 
lors, be converted and made available for the purposes 
intended? Wedo not understand that, to be enjoyed, fur- 
ther notices, guardians, and orders are to be obtained to 
change land, already given for support, into bread before 
it is to be allowed. To doso would consume not less than 
two months, and in most cases longer, during which time 
a family having, as is shown in this case, nothing else to 
live upon, would come to want. 

We hold, therefore, that where a year’s support has been 
set apart by the ordinary, the same vests in the widow and 
children; and if the same be in land, and the widow by 
the approval of the ordinary sells it and appropriates the 
proceeds thereof to the support of the heirs at law, they 
cannot recover the same because there is no express power 
given the ordinary to order the sale, or because the ap- 
proval of the ordinary to such sale was irregular. 50 Ga., 
568. 

2. But it is insisted that this family had a year’s sup- 
port before this was set apart, the husband and father 
having been dead some years before the application was 
made, and cases are cited to sustain that view. The prin- 
ciple here invoked is to be applied before, not after, the 
final judgment of the ordinary has been pronounced. 
Every presumption is in favor of their judgments, nor are 
they to be collaterally attacked except where the record 
shows a want of jurisdictional facts. 

Under the facts as disclosed by the record in this case, 
the verdict was right, and the judge committed no error 
in overruling the motion for a new trial. 

Judgment affirmed. 
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MITCHELL vs. THE GEORGIA RAILROAD COMPANY. 


1. Where a suit was brought against a railroad on a written contract 
for the shipment of live-stock, the declaration could not be amended 
by alleging that the agents of the railroad company procured the 
contract by fraud and deceit as to the capacity and construction of 
the car to be used in the transportation of the stock—such repre- 
sentations not being in the written contract sued on—and that by 
reason of such deception the animals were badly crowded in load- 
ing, and were seriously damaged. The first suit was on acontract; 
the amendment was based on a tort. 

(a.) Especially was this the case where the contract was to be execu- 
ted in the county in which the suit was brought, and the fraudulent 
statements and loading occurred in another county. 

2. A railroad company transporting live stock may contract with the 
shipper for a consideration that the company shall be released from 
all liability for damages accruing to the stock disconnected and 
apart from the conduct or running of its trains, such as damages 
from overloading, suffocation, heat, and the like. 


Actions. Amendments. Damages. Contracts. Rail- 
roads. Negligence. Before Judge LAWSON. Greene 
Superior Court. September Adjourned Term, 1881. 


Reported in the decision. 


Jno. C. HART; H. T. & H. G. LEwis, for plaintiff in 
error. 


Jos. B. CUMMING, for defendant. 


SPEER, Justice. 


The plaintiff in error brought his action against the Geor- 
gia Railroad and Banking Company for damages. He al- 
leged that plaintiff, in consideration of the sum of thirty dol- 
lars, undertook and promised to deliver a certain car-load 
of hogs, 64 in number, at Union Point, on the Georgia rail- 
road, a station on said road in Greene county. “But the 
defendant, unmindful of its obligations, had failed to per- 
form their contract; but so carelessly and negligently 
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loaded said hogs, they being sixty-four in number and 
very large, by packing them on the single floor of one 
car, whereby they were so crowded that in consequence 
thereof sixteen of said hogs died from suffocation, to the 
damage of petitioner.” 

A second count in the declaration alleged that the said 
defendant undertaking, as aforesaid, to transport said hogs 
to Union Point, wrongfully, carelessly and negligently 
crowded 64 of said hogs on the single floor of one car, 
and failing to exercise proper diligence on their part to 
provide ample room for their transportation, sixteen of 
said hogs, of the value of $225.00, perished by reason of 
the negligent and careless conduct of the defendant, to 
the damage of plaintiff, etc. 

To this declaration an amendment was made appending 
the written contract entered into between plaintiff and 
defendant, and in which, among other conditions, was the 
following, in which, for a consideration therein expressed, 
it was contracted: ‘The said owner and shipper of said 
hogs do hereby assume and release the said railroad from 
all injury, loss, and damage or depreciation which the ani- 
mals, or either of them, may suffer in consequence of their 
being weak, or escaping, or injuring themselves or each 
other, or in consequence of overloading, heat, suffocation, 
fright, viciousness, or being injured by fire, etc., etc., while 
in the possession of said company, or a]l other damages 
incidental to railroad transportation, which shall not have 
been caused by the fraud or gross negligence of said rail- 
road company.” 

Plaintiff further amended his declaration by alleging, 
“that the defendant, through its agents, representing they 
would furnish plaintiff with a suitable car, that is to say 
one with a double deck, and furnished at the same price, 
he signed the contract, and plaintiff: now complains that 
the failure to provide said double deck car as promised is 
a fraud on their part, and their failure to provide suitable 
means for the transportation of said hogs is gross negli- 
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gence on their part, and that plaintiff would not have 
signed said contract but that the foregoing representation 
was made by the agents of defendant.” That the de- 
fendant agreed to furnish him, before he signed said con- 
tract, with a car suitable for the transportation of stock 
to the amount of weight of 22,000 pounds, that the weight 
of said hogs was less than 20,000 pounds, and that plaintiff, 
relying upon said representations, had said hogs de- 
livered to said defendant at its depot in Atlanta, Georgia, 
to transport as aforesaid, and said defendant, without the 
knowledge or consent of plaintiff, did not furnish a suita- 
ble car as promised, but on the contrary furnished a sin- 
gle decked car and crowded all of said hogs on one floor, 
thus deceiving petitioner and committing a fraud. That 
defendant, through its agents, undertook to load said car 
without assistance of plaintiff, all of which said acts in 
overloading said car, not providing a proper car as prom- 
ised, constituted fraud and gross negligence, by which 
plaintiff was damaged as aforesaid —said defendant know- 
ing that the car it furnished was not suitable for said 
transportation, and that crowding all the hogs on said 
car would endanger their lives. To this last amendment, 
when offered, defendant below demurred, as containing 
and setting forth a new and distinct cause of action, 
which demurrer the court sustained and said amendment 
was disallowed. 

Defendant below then demurred to the original decla- 
ration, as amended by the written contract of transporta- 
tion appended, as not setting forth any cause of action 
against defendant upon which plaintiff could recover, 
which demurrer the court sustained and dismissed said 
action. To both of which rulings of the court plaintiff 
excepted and assigns the same as error. 

1. Was the court right in sustaining the demurrer to 
the last amendment to plaintiff’s declaration on the 
ground stated, that it was adding a new and distinct cause 
of action? 
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The declaration as originally filed, with the written con- 
tract between the parties appended, was based upon the 
special contract in writing exhibited to the writ, and a 
breach of which was alleged on the part of the defendant, 
and by reason of which damage had resulted to plaintiff, 
and for which defendant was sought to be made liable. 
It is evidently an action founded upon the contract 
entered into between the parties, in which, for certain con. 
siderations therein expressed and under certain conditions 
therein set forth, defendant had agreed to transport certain 
hogs of plaintiff and deliver them at one of the depots 
on said road in Greene county for plaintiff, and which 
the defendant had failed to do. 

An action is merely the judicial means of enforcing a 
right. Code, $3251. 

A civil action is one founded on private rights arising 
either from contract or tort. Code, $3253. 

All claims arising ex contractu between the same parties 
may be joined in the same action, and all claims arising 
cx delictu may, in like manner, be joined. Code, $3261. 

It will be thus seen that a civil action may arise froma 
contract or atort. The former may be maintained either 
on the breach of a written contract, a parol contract or 
an implied contract, in the absence of either a written or 
parol contract. 

And so we regard the cause of action as it is set forth in 
the two first counts in the plaintiff's writ. It isan action 
for damages arising from the breach of the written con- 
tract appended to plaintiff's writ, and is therefore in law 
an action ex contractu ; all claims arising under this con- 
tract might have been joined either originally or by 
amendment, if they arose out of the breach of this con- 
tract. But could a cause of action not embraced in this 
contract, nor arising from it, or by reason of the breach 
thereof, be joined by way of amendment? We think 
not. 

No amendment adding a new and distinct cause of ac- 
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tion, or new and distinct parties, shall be allowed, unless 
expressly provided for by law. Code, §3480. 

What is the cause of action proposed by the last 
amendment? It is not alleged to arise from the contract, 
nor upon any other contract, either written or by parol, but 
by reason of fraudulent representations made and deceit 
practiced to induce the signing of the contract first de- 
clared on; it is alleged that it existed and arose outside of 
the written contract. It is not alleged that in the written 
contract defendant agreed and promised to furnish a two 
decked car in which to transport these hogs; but that he 
represented that this would be done, and this before the 
contract was signed, and that this representation was the 
inducement for plaintiff to sign the contract ; that by this 
representation he had practiced a fraud upon piaintiff 
by which fraud and deceit plaintiff was damaged, irre- 
spective of and outside of the written contract. 

The pleader by this amendment was seeking, there- 
fore, to recover on the fraud practiced by defendant on 
plaintiff and damage resulting therefrom. Fraud by one, 
accompanied with damage to the party defrauded, in all 
cases gives a right of action. It is a tort, which isa legal 
wrong committed upon the person or property, indepen- 
dent of contract. Code, §2951. And this fraud, thus 
complained of, is the foundation of the last amendment 
to plaintiff's writ. It is not only a new and distinct cause 
of action proposed by way of amendinent, but as declared 
on it is an action founded on a tort and which cannot be 
joined in an action founded on a contract. 

While these rules are general, yet in the case of rail- 
roads, under the law there is another reason for maintain- 
ing this rule, as it involves the question of jurisdiction. 
Railroad companies are liable to be sued not only in any 
county where the cause of action originated, but also on 
all contracts made or to be performed in the county where 
the suit is brought. The suit upon the written contract, 
or upon the cause of action arising therefrom, as the con- 
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tract was to be performed in Greene county, was properly 
brought in that county. But what jurisdiction did that 
court have to maintain a suit upon a tort alleged to have 
been committed in Fulton county? Wecan see none, and 
regarding this proposed amendment to be action for a tort, 
and a new and distinct cause of action, we think the 
demurrer was properly sustained in disallowing the amend- 
ment. 

2. The original declaration, however, was one ex con- 
tractu, and of it the court had jurisdiction. The complaint 
in this is, “that defendant undertook and promised, for a 
consideration, to deliver a certain car-load of hogs, the 
property of plaintiff, at Union Point, a depot on said 
road; but the defendant, unmindful of its obligations, 
had failed to perform their contract in this, that they so 
carelessly and negligently loaded said sixty-four hogs, 
whereby they were so crowded that sixteen of them died 
from suffocation.’”’ These averments set forth a cause of 
action, if there were nothing more; but plaintiff appends 
to said declaration the written contract of transportation 
signed by the parties, and which is a part of said declara- 
tion, and in said contract, for a consideration expressed, 
“the plaintiff assumes for himself and releases said rail- 
road company from all injury, loss or damage or deprecia- 
tion which the animals, or either of them, may suffer in 
consequence of their being weak, or escaping, or injuring 
themselves or each other, or in consequence of overload- 
ing, heat, suffocation,” etc. The cause of action set 
out in the writ is therefore barred and defeated by the re- 
lease of the defendant to the plaintiff in the contract for 
the damage done to said stock for the causes complained 
of in said writ. 

But it is insisted with great earnestness by the plaintiff 
in error, through his counsel, that this stipulation in the 
contract is void in law, and will not be upheld as being 
also against public policy. This question, under a con- 
tract identical with this, was passed upon by this court in 
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the case of the Georgia Railroad and Banking Company 
vs. Spears, decided at the February term, 1881, of this 
court, 66 Ga., 485. In that case the opinion of the 
court was: ‘We think, so far from this contract being 
unreasonable and against public policy, it is, on the con- 
trary, a proper and reasonable bargain, which was but just 
to the railroad in view of the nature, character, and 
description of the freight itself.” This decision, uphold- 
ing the legality of this contract, was afterwards recognized 
and re-affirmed in the case of the Georgia Railroad vs. 
Beatie, at the same term, and in which this court held: 
“A railroad company transporting live-stock may con- 
tract with the shippers, for a consideration, that the com- 
pany shall be released from all liability for damages accru- 
ing to the stock disconnected and apart from the conduct 
or running of the trains, as from overloading, suffocation, 
heat and the like.” 

We think, therefore, there was no error in the court’s 
sustaining the demurrer and dismissing plaintiff ’s writ. 

Judgment affirmed. 


SMITH vs. BRAGG. 


. On the hearing of a writ of Aadeas corpus brought by a father on 
account of the detention of his child, he is not entitled as matter 
of right to its custody, but the matter is in the discretion of the 
court, on hearing all the facts. 

. Such discretion is vested in the court hearing the habeas corpus 
and not in a reviewing court. 

Even if the judge of the superior court should disagree with the 
ordinary on the tacts involved in the trial of a Aadeas corpus case, 
on certzorar?, the case should be remanded for a new trial, and not 
finally adjudicated by the reviewing court. 

(a.) The ordinary did not abuse his discretion in this case, and the su- 
perior court erred in reversing his finding. 


Parent and Child. Habeas Corpus. Certiorari. Prac- 
tice in Superior Court. Before Judge POTTLE. Elbert 
Superior Court. September Term, 1881. 
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Reported in the decision. 


P. W. Davis; H. A. ROEBUCK: L. E. BLECKLEY, for 
plaintiff in error. 


WORLEY & CARLTON, for defendant. 
JACKSON, Chief Justice. 


Bragg, the defendant in error, and his wife parted. She 
took the child of the marriage, an infant, with her to her 
brother’s, Smith’s, the plaintiff in error. The child re- 
mained there, with the tacit consent of the father, until 
the mother’s and afterwards the grandmother’s death; and 
when it got to be nine years old the, father brought a- 
beas corpus for it, against Smith, the uncle, before the or- 
dinary. The ordinary left the child with the uncle. On 
certiorart, the superior court reversed the ordinary and 
awarded the child to the father, and this judgment is the 
error assigned. 

It is in proof that the father spent nothing to support 
the child; that the aunt, Mrs. Smith, raised it from her 
own breast, and she and her husband loved it as their 
own; and no complaint is made in regard to its treat- 
ment. The ordinary, as a habeas corpus court, exercised 
his discretion on the facts, and the question is, did he 
abuse that discretion, if the law vested it in himin such a 
case—that is, in a case where the father demanded the 
custody of his own child. 

1. By our law the father is not entitled of right to the 
custody of his child, but on Aabeas corpus that custody is 
within the discretion of “the court, on hearing all the 
facts.” Code, $4024. 

That section, taken from the act of 1845, Cobb, p. 335, is 
as follows: “In all writs of habeas corpus sued out on ac- 
count of the detention of a wife or child, the court, on 
hearing all the facts, may exercise its discretion as to 
whom the custody of such wife or child shall be given, 

v 68—43 
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and shall have power to give such custody of a child toa 
third person.” Such, too, is the spirit of sections 1733 
and 1794. 

2. What court is to have and exercise this power and 
discretion? Certainly it is the habeas corpus court first 
exercising jurisdiction, and not the reviewing court. 34 
Ga.,99; 59 /6., 555. True, those cases are where the 
primary court was the superior and this the reviewing 
court; but the principle is the same when the ordinary is 
the primary and the superior the reviewing court. 60 Ga., 
456. There the judgment of the superior court was re- 
versed because that court did not allow the justice's court 
discretion on disputed facts, but sustained a certiorari 
and overruled the magistrate’s judgment. If the magis- 
trate’s discretion on facts involving fifty dollars is control- 
ling, much more is that of the ordinary controlling when 
sitting as a habeas corpus court and expressly invested with 
discretionary powers by the statute. 

3. Even if the superior court disagreed with the ordi- 
nary on facts, it had no power to pass a final judgment, 
but should have sent the case back for a new trial on the 
facts. Code, §4067; 60 Ga., 100; 63 /0., 331, 743; 65 
[b., 600; 58 /b., 142; 62 /b., 345. So that in that view 
the final judgment of the superior court was wrong. 

But the facts, we think, are with the ordinary. Cer- 
tainly his discretionary powers were not abused. The 
mother confided the child on her death bed tc her brother 
and sister, and the only thing which disturbed the peace 
of her death was the apprehension that her husband 
might get the control of her child. He had abandoned it 
to her and her relations with no legal steps to recover the 
boy until he might be useful to labor, and with no con- 
tribution to his infantile support. He had married again, 
and the voice of the dying mother should have controlled 
rather than that of the father, who had not helped to 
raise the boy. It matters not that he said his wife left 
him without cause. Her voice was still in death, and she 
could not give her version of that controversy. 
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The ordinary left the boy with her at whose breast he 
was nourished, a sucking child, and with him who sup- 
ported the child and raised him to young boyhood, and 
to both who loved him as their own children. 

It is right that he remain with them. 

Judgment reversed. 


WOLFF vs. CENTRAL RAILROAD COMPANY. 
(This case was argued at the last term and the decision reserved.] 


1. Section 2084 of the Code, providing that the last of a connecting 
line of railroads over which goods are shipped which receives them: 
as in good order is liable to the consignee, does not apply to bag- 
gage of a passenger checked and accompanying him on his passage. 

2. Where a passenger with a through ticket over a connecting line of 
railroads checks his baggage at the starting point through to his. 
destination, and upon arriving it is damaged or has been broken 
open and robbed, he may sue the road which issued the check, or 
he may sue the road delivering the baggage in bad order. 

(a.) Semble, that under the American authorities each of the roads 
composing such a continuous line over which a passenger travels. 
on athrough ticket, and baggage is sent on a through check, is a 
principal contractor adopting the contract of the first road, and is 
therefore liable for spoliation of baggage, irrespective of the point 
at which it actually occuried. 

(.) Are such roads also jointly liable as partners or joint contractors ? 
Quere. 


Railroads. Damages. Negligence. Contracts. Before 
Judge SiMMONS. Bibb Superior Court. April Term, 1881. 


Reported in the decision. 
BACON & RUTHERFORD, for plaintiff in error. 
LYON & GRESHAM, for defendant. 


SPEER, Justice. 


The plaintiff in error, a resident of Macon, Georgia, 
had been on a visit of several months’ duration to New 
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York city, and carried with her to New York clothing, etc., 
suitable for her use during her stay, and suitable for her 
circumstances and condition in life. Upon her return 
home, she purchased a through ticket from New York to 
Macon, via the Piedmont Air Line route, which ticket 
was the usual coupon ticket including a coupon for each 
road, and including a coupon or ticket of the Central Rail- 
road and Banking Company, upon which last coupon or 
ticket the plaintiff passed over the line of the Central 
Railroad and Banking Company, with her baggage, from 
Atlanta to Macon; the latter was received at Macon in 
apparent good order. Upon opening her trunk she found 
the locks had been tampered with and the trunk had been 
robbed of jewelry and personal apparel belonging to her, 
of the value of over eight hundred dollars. The trunks 
were checked through from New York to Macon by the 
same parties selling the tickets. Proof was made of the 
ownership, value, and loss of the articles from the trunks 
after they were delivered to the railroad officials in New 
York, and that the jewelry lost was the personal apparel 
of plaintiff and suitable to her circumstances and condi- 
tion in life, and she was bringing the same home as a part 
of her personal apparel for her use at home. 

On closing plaintiff's testimony, the court, on motion of 
defendant’s counsel, awarded a non-suit, and plaintiff ex- 
cepted. 

Counsel for plaintiff in error insists that the rule of lia- 
bility prescribed by section 2084 of the Code against con- 
necting roads, and under different companies, where goods 
are to be transported over more than one railroad, includes 
baggage accompanying a passenger, and which rule “makes 
the last company which has received the goods as in good 
order responsible to the consignee for any damage, open 
or concealed, done to the goods.” 

We cannot believe it was the intention of the legisla- 
ture to include the transportation of a passenger's bag- 
gage under the term “ goods.” There are in the same chap- 
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ter including that section regulations touching the trans- 
portation of baggage distinct and different and that do 
not apply to goods. Section 2071 of that chapter “ de- 
clares the company responsible for baggage placed intheir 
care.” The next section provides for the checking of 
baggage and imposes penalties for failing to conform to 
the regulations touching the same. A lien is given to the 
company for the cost of transportation of baggage, not 
only for its freight, but also it extends so as to include 
the fare of the passenger. There are also limitations on 
liability of the company on the value of baggage for the 
fare taken, which do not apply to goods. The distinction 
between goods and baggage is thus so clearly recognized 
by the context that we cannot construe section 2084 as 
being intended to include baggage under the term “goods,” 
when accompanying the passenger. 

The rule of liability of a common carrier for baggage 
is well understood, but in the case of connecting roads in 
the absence of proof as to where the loss occurred, which 
one is liable is now the question? Defendant in error in- 
sists that the company in New York who sold the through 
ticket and made the contract is responsible to the passen- 
ger. And so this court ruled in the case of Hanley vs. 
Screven, 62 Ga., 347, but did not rule that such road alone 
was liable. But is this-the only one liable, unless the act 
of spoliation is established as having occurred on a par- 
ticular road? This is a question of vital moment to the 
public and of no small interest to these connecting roads. 

The record shows in this case plaintiff in error purchased 
a through ticket from New York to Macon by the “Pied- 
mont Air Line route,” and which included a coupon 
ticket on the Central railroad from Atlanta to Macon, 
and by which the connecting roads contracted to transport 
her and her baggage from New York to Macon. Where 
or when the spoliation of her baggage occurred the evi- 
dence does not disclose, though robbed on the route pre- 
sumptively between New York and its delivery at Macon 
to the plaintiff in error. 
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In the absence of positive statutory regulation as to the 
liability of connecting roads in the transportation of bag- 
gage with passengers, where loss or damage occurs to the 
same, we find the rulings of the English and American 
courts arenotin harmony. The English courts hold the 
carrier who receives the goods and contracts to carry them 
over the entire route is liable, for they hold the interme- 
diate carriers are but its agents, and there is no privity of 
contract between the agents and owner of the goods. The 
courts of this country do not recognize this doctrine, and 
we do not think it fair to our own citizens to send them 
to a foreign jurisdiction to seek redress, if it can be avoided 
consistently with our rules of law. Weare led to con- | 
clude from an examination of our authorities, the true rule 
in case of connecting roads for liability for baggage should 
be, that in its transportation as baggage, wnen two or more 
railroads are associated together and form a continuous 
line for the transportation of passengers and baggage, 
giving to each the right to sell these through tickets with 
coupons over the several connecting or associated roads, 
and thus bargaining for the transportation of passengérs 
over the whole line and receiving the price of said tickets, 
the same to be divided between them at periodical settle- 
ments, the company so selling and contracting for such 
transportation is the agent of the several companies com- 
posing such lines, rather than to regard the other compan- 
ies as itsagents in performing the service allotted to them. 
9 Am. Rep., 493; 6 /0., 434. The sale of such tickets is 
for the common benefit of all the companies, and the re- 
ceipts from them are presumptively divided between them 
in proportion to service rendered by each, making them 
interested as principals and not as agents. In fact, they 
stand substantially in the position of partners in such 
through business, and may be, perhaps, jointly as well as 
we hold them to be severally liable as such. 

There are numerous decisions that hold them as to this 
through business jointly liable as partners through the 
entire route. Angel on Car., 93, and cases cited; Story 
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on Bailments, 506, and cases cited; 11 Wend., 571; 19 
Ib., 329; 7 Rich., (S.C.) 201; 4 Seld., 37; 11 Wend., 
575; 43 Barb.,—. To hold these continuous or associa- 
ted companies severally liable on these through contracts 
of transportation springs from the necessity of the rule, 
To remit the owner whose baggage has been lost or dam- 
aged on a through ticket to the company where the spoli- 
ation or loss occurred, is simply to deny him all redress. 
For he has no facility or means to ascertain the facts, only 
at the pleasure of the company, who it is presumed will 
not be prompt to furnish evidence of their own negli- 
gence and liability. Todrive the owner toa foreign juris- 
diction for redress is not consistent with our public policy. 
To hold each company liable for negligence or loss in- 
curred while transporting under one continuous and joint 
contract made with the owner, will interest all alike to be 
diligent, and if loss should occur, it is the more equitable 
for the losses to be apportioned among them as they ap- 
portion the profits of their joint enterprise, rather than 
the loss should be borne alone by the owner. 

‘The contract is made to transport with the joint con- 
tinuous line, they act for each other, and receive its fruits 
as common agents one for the other. Let the rule appli- 
cabie to like engagements in other departments of life be 
applied to them, and each will be liable without reference 
to the road where the default occurred. This rule is foun- 
ded in equal justice, and is far more equitable and conven- 
ient than the rule that would hold the company alone lia- 
ble who sold the through tickets, and who may be as free 
from fault as any intermediate road. In any view, the last 
of the connecting roads receiving the trunk in apparent 
good order is presumptively liable, and that determines 
this case as to awarding the non-suit. 

Judgment reversed. 


JACKSON, Chief Justice, concurring, stated that the 
exact point decided and in which the entire court con- 
curred, was as to the grant of the non-suit on the ground 
of non-liability of the last road. 
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RICHARDSON éf¢ al. vs. LANGSTON & CRANE. 


An affidavit to foreclose a lien which alleged that the defendant was a 
merchant selling dry goods and groceries, and that he was indebted 
to the deponent “for services rendered as clerk, laborer and gen- 
eral service in said store,” was not demurrable as not setting out 
the fact that the plaintiff was a laborer sufficiently to furnish a 
foundation for a 7. fa. Ona money rule in which sucha f. fa. 
claimed a fund, it should not have been quashed on motion; if the 
fact that the plaintiff was a laborer was contested, the question 
should have been raised by a traverse, and submitted to the jury. 


CRAWFORD, J., dissenting. 


Liens. Laborers. Pleadings. Before Judge WILLIS. 
Newton Superior Court. September Term, 1881. 


Reported in the decision. 


S1mMs & SIMMS; J. J. FLOYD, for plaintiffs in error. 


CLARK & PACE; McCay & ABBOTT, for defendants. 


CRAWFORD, Justice. 


Langston & Crane, with a mortgage fi. fa.,and A. D. 
Richardson, Wm. R. Brown, J. E. and W. S. Latimer, 
with ff. fas. founded upon laborers’ liens, were contest- 
ants for certain money in the hands of the sheriff raised 
from a sale of the property of their common debtor. The 
court, on motion of counsel for Langston & Crane, quashed 
the fi. fas. of the other parties, upon the ground that 
the affidavits upon which they were founded were fatally 
defective. They set forth that Elliott, the defendant, was 
a merchant selling dry goods and groceries, and that he 
was indebted, etc., to Richardson “for services rendered 
as clerk, laborer, and general service” in said store; to 
Brown “for services rendered as clerk, laborer, etc., and 
general service” in said store; to J. E. and W. S. Lati- 
mer “as clerk or laborer and general service in said store.’ 
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It will be seen that these affidavits allege that the de- 
ponents were laborers, and as liens are provided for such 
persons by law, the opinion of this court is, that the judge 
below erred in quashing the ff. fas. ou demurrer, as it 
admitted the truth of the allegation ; and, that if the other 
contestants desired to traverse the facts, or denied that 
they were laborers under the law, that the same should 
have been inquired of and passed upon by a jury. 

My own opinion is that he did not err, as the affidavits 
are wholly insufficient to show the parties entitled to the 
lien which they set up, and that the /. fas. were prop- 
erly quashed. 

By the constitution of 1868 it was provided that “me- 
chanics and laborers shall have liens upon the property of 
their employers for labor performed, or material furnished, 
and the legislature shall provide for the summary enforce- 
ment of the same.” 

Under this clause in the constitution, §§1974 and 1975 
of the Code were adopted to give laborers general and 
special liens for their labor, and $1991 to provide for their 
enforcement. 

To entitle one to this summary right to an execution 
against the property of another, without a hearing, the 
uniform ruling of this court has been, that he must bring 
himself strictly within the requirements of the law. §1991 
declares that he must show all the facts necessary to con- 
stitute a lien under the Code. I do not understand that 
clerks, or persons doing general service, although they 
may labor, are therefore laborers in legal contemplation. 
If they are to be included in the general term laborers, 
then I see no limit to the exercise of this extraordinary 
right of having execution on oath, by all agents and em- 
ployes, such as cashiers, tellers and book-keepers of banks, 
secretaries, treasurers, book keepers, salesmen and super- 
intendents of manufacturing companies, as well as all the 
officials in railroads below the president, whether in the 
offices or on the roads. To enlarge upon class legislation 
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by implication should not be the policy of courts, and es- 
pecially so where ex parte summary remedies are al- 
lowed, 

I think these affidavits in any view are defective, be- 
cause indefinite and uncertain. They allege that the de- 
ponents were clerks and laborers, and did general service 
for the defendant, for all of which he was indebted the 
amounts of their respective claims. It must follw, there- 
fore, that it is not all due for labor, but part for clerking— 
part for general service—and part for labor, whilst they 
can only have and enforce a lien for the last. Nor do I 
think that this view is in conflict with the case of Oliver 
vs. Bochm, Bendheim & Co., in 63 Ga., for in that case, al- 
though the affiant said that he was a clerk, bar-tender, 
and boy of all work, yet he specifically set out at length 
the actual manual labor which he performed. 

In this case, however, if the words “clerks and general 
service in said store’’ were considered surplusage, or even 
had been omitted, it is hardly to be supposed that the 
words “for services rendered as laborers,” without more, 
would stand the test of a demurrer. 

It is not to be understood that my brethren either as- 
sent or dissent to all that I have said, but they rest the 
case, without more, on the error of the judge in sustain- 
ing the demurrer and quashing the ff. fas. without al- 
lowing the parties to show that they were laborers, and as 
such, entitled to a part or all that they claimed, and more 
especially so as the demurrer admitted that they were la- 
borers. 

Judgment reversed. 
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BYRD vs. THE STATE OF GEORGIA. 


. The acts and conduct of one accomplice during the pendency of 
the wrongful act, not only in its perpetration, but also in its subse- 
quent concealment, are admissible against the other. So also are 
his sayings pending the common criminal enterprise. 

. A confession of larceny of meat by an employé, induced by a state- 
ment from his employer that “ if he would bring up the meat, there 
was a probability the whole matter could be settled,” comes within 
the prohibition contained in section 3793 of the Code, and should 
not have been admitted. 

. The offence was not made out without the admission of the con- 
fessions, and a new trial is ordered. 


Criminal Law. Confessions. Accomplice. Evidence. 
Before Judge HARRIS. Campbell Superior Court. Au- 
gust Term, 1881. 


Reported in the decision. 


T. W. & GEORGE LATIIAM; ROAN & ROSSER, for 
plaintiff in error. 


H. M. REID, solicitor general, for the state. 


SFEER, Justice. 


Byrd was charged with the offence of larceny from the 
house. Ona trial he was found guilty by the jury. A 
motion for new trial was made, which was overruled, and 
he excepted. The grounds of the motion were: 

(1.) The admission in evidence of certain acts and 
conduct of one Tom Betts, who was charged as an accom- 
plice and principal in said offence. 

(2.) The admission in evidence of certain confessions 
of Byrd, the accused, given in under the circumstances 
detailed in the record. 

(3.) Exceptions to certain portions of the charge of the 
court as given to the jury on the trial. 
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1. Betts and the accused were charged as accomplices 
in this offence. Betts, as the principal, and the accused 
as aiding and abetting. The evidence inthe record shows 
them together at the place and time when the alleged 
larceny was said to have been committed; that they were 
in the store and near the place where the meat alleged to 
have been stolen was located; that Betts was seen to 
leave the store with a sack and something in it, and placed 
it in a wagon in which both he and the accused, with oth- 
ers, returned home after night; that this occurred on 
Saturday evening, and on Monday morning when officers 
with a search warrant were approaching the houses of de- 
fendants, that Betts was seen to leave his house and go 
around with something under his arm wrapped in a cloth. 

Prima facte under this proof, and during the pendency of 
the wrongful act, not only in its perpetration but in the 
effort at concealment, the act and conduct of one accom- 
plice is admissible against the other, as are also his say- 
ings pending the common criminal enterprise. They go 
to establish his guilt; and if the other is shown to have 
aided and abetted the offence, they are evidence of his 
guilt, for the act of one is the act of beth when the com- 
mon criminal intent is established. Hopkins’ Code, 536. 

2-3. Were the admissions or confessions of the accused 
admissible under the circumstances as shown in the record? 
William Johnson, by whom these confessions were proved, 
was the proprietor of the place on which the accused and 
Betts lived, and they were in his employment. Johnson 
testified that on the morning the officers were there to 
look for the stolen meat, “ he heard a noise near his back 
door, that he went out and found William Jackson (the 
prosecutor) and a bailiff talking to the defendants. They 
were talking about the meat which Jackson claimed was 
stolen from him the Saturday evening before, and accused 
defendants of it, but they denied it; ‘that Jackson and 
the bailiff then left, but the bailiff returned with a search 
warrant and searched the premises of defendant and found 
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nothing; that he (witness) then had a talk with Betts, the 
accused, and told him “it would be best for them to bring 
up the meat, that if they would do so there might be and 
there was a probability that the whole matter could be 
settled ;” but they denied all knowledge of the affair. 
That he had another talk with defendant, Byrd, and told 
him “it would be best for him to bring up the meat, that 
if he would do so (as Tom Betts had already brought up 
his meat) it was probable the whole matter could be com- 
promised ;” that the accused said nothing, but after he left, 
the accused sent word he would send up the meat; that 
witness sent him word he would not receive it unless he 
brought it himself; that the accused then brought one ham 
weighing twelve or thirteen pounds. Witness did not 
know it was Jackson’s meat; saw nothing to distinguish 
it from other hams. When the ham was returned, witness 
saw Jackson and settled the whole matter by paying him 
the money for the ham he claimed to have lost. When 
the accused returned the ham, witness said to accused, 
“this is the meat you got at Jackson’s”’; he answered “it 
was the meat.” 

The rule upon the subject of the admissibility of con- 
fessions is prescribed in our Code: “ Confessions induced 
by another by the slightest hope of benefit or the remo- 
test fear of injury, are inadmissible as evidence.’ Code, 
§3793- 

Here the accused had denied positively any knowledge 
of the affair, or having the meat, but when assured by the 
emplover on two several occasions, “if he would bring up 
the meat there was a probability the whole matter could 
be compromised and settled,” he is induced to act and 
speak. We think the confession (so far as he spoke at 
least) was clearly induced by the promise of this benefit, 
and there was error to admit it. 

In carefully looking through the record, we are satisfied 
the offence was not made out without the admission of 
these confessions. The prosecutor could not swear posi- 
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tively he had lost any meat; it was missing, as he thought, 
from the quantity in the tierce between the period when 
he left it on Saturday afternoon and when he returned on 
Monday morning but he also swore there was a consid- 
erable trade going on after he left the store, and he could 
not swear the clerk he had left in charge had not sold it in 
his absence. There is no corpus delicti proved except by 
the confessions admitted, and nothing besides to identify 
the meat lost to be the same as the meat recovered. We 
are to administer the law to the humblest, and accord 
them their full legal rights; and we are by no means in- 
clined to relax the rule against a class when the confes- 
sions are made to an employer by one who is under his 
control and who naturally would rely with implicit faith 
on any inducement thus held out to him. 

As to the charge of the court complained of in the 
fourth ground of the motion, there is no error; but as we 
cannot know what weight this inadmissible confession had 


upon the jury, and as we think the offence charged against 
the accused, was not (in the absence of this confession) 
satisfactorily proved, we feel it our duty to reverse the 
judgment and order a new trial. 

Judgment reversed. 


THE COUNTY OF LEE vs. WALDEN, administratrix. 


. Affidavits of illegality are amendable instanter, upon motion and 
leave of the court granted, by the insertion of new and indepen- 
dent grounds, whenever the defendant will swear that he did not 
know of such grounds when the original affidavit was filed. 

. That a case involves other matters than those of account does not 
make it necessary to send it in its entirety to an auditor. He 
examines and reports upon such matters only as he is directed to 
consider. Upon the return of sucha report, exceptions of fact 
having been filed, the verdict of a jury thereon settled only the facts 
involved in the issues made, leaving other branches of the case 
undisposed of as before. 

. Execution may be issued against one who has funds of a county 
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in his hands, or against a defaulting tax collector and the sureties 
on his bond ; but an execution founded on his bond cannot be 
enforced on the ground that he has public money in his hands, 
where it appears that he did not in fact give a bond. To hold him 
liable for public funds held by him, a proper execution must be 
issued. 


Executions. Amendment. Practice in Superior Court. 
Auditors. Bonds. County Matters. Before Judge 
Crisp. Lee Superior Court. November Term, 1881. 


Reported in the decision. 

F. H. WEST; R. F. LYON, for plaintiff in error. 

K. J. WARREN; W. A. HAWKINS, for defendant. 
CRAWFORD, Justice. 


On the 8th day of December, 1871, the ordinary of Lee 
county issued an execution against Gadsey Walden, ad- 
ministratrix of W. H. Walden, of said county, and his 
securities for the sum of $1,436.77, and $362.72 penalty 
and interest for failing to pay over the principal sum 
aforesaid, with twenty per cent. interest until paid. 

To this 7. fa. the administratrix filed an affidavit of 
illegality upon several grounds; all were dismissed on 
demurrer except that denying the indebtedness of the 
deceased tax collector, which was referred to an auditor. 
His report was made at the November term, 1880, of the 
superior court, and to which exceptions of law and fact 
were filed by the defendant. 

At the same term of the court the defendant amended 
her affidavit of illegality, upon the ground that her intes- 
tate did not sign, seal, or deliver any bond as tax collec- 
tor, and that such fact was wholly unknown to her when 
her first affidavit was made. Objection was made to the 
reception of this amended affidavit by plaintiff’s counsel, 
upon the grounds, first, that it made a new case; second, 
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that it came too late; third, that the defendant could have 
known it; and fourth, that defendant’s intestate held 
county funds. These objections being overruled, plain- 
tiff’s counsel excepted pendente /ite, and that ruling makes 
the first question for our consideration. 

1. Affidavits of illegality are amendable upon motion 
and leave of the court imstanter by the insertion of new 
and independent grounds, whenever the defendant will 
swear that he did not know of such grounds when the 
original affidavit was filed. Code, $3501. 

The case, then at the November term, 1880, stood 
before the court on the auditor’s report as to the amount 
due, the defendant’s exceptions thereto, and the new 
ground set out in the amended affidavit of illegality. At 
the November term, 1881, the exceptions of fact were 
tried by a jury, and a verdict returned finding in favor of 
the defendant, and allowing her $685.00 as a credit upon 
the fi. fa. 

The court then proceeded to the consideration of the 
amended affidavit of illegality, which the parties agreed to 
submit to the judge for trial on the law and facts without 
a jury. 

Plaintiff demurred to the affidavit, first, because it went 
behind the judgment ; second, because the liability of the 
defendant had been fixed by the auditor upon the issues 
tried; third, because the ff. fa. was proceeding only 
against the property of the intestate who held money 
collected from taxes in his hands, and was liable whether 
he gave a bond or not. The demurrer was overruled on 
each of the grounds, and the plaintiff excepted. 

2. Ample provision is made by law for the issuance of 
executions by the ordinary of a county against all persons 
who may have in their hands any money belonging to the 
county. Provision is also made for defendants in such 
executions to file affidavits of illegality where they issue 
for too much, or where they deny owing the same under 
the rules governing other illegalities. Code, §§524, 525. 
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Auditors may be appointed at law, as in equity, in all 
cases involving account. That causes involve other mat- 
ters than account does not make it necessary for the 
court to send them all to be inquired of by the auditor. 
He examines and reports only upon such as he is directed, 
and when returned they may be excepted to, and those 
of fact go to a jury. When a verdict is rendered thereon, 
it settles only the facts upon the issues made, leaving all 
other matters undisposed of as before. Code, $3097. 

Thus the verdict in this case did no more than dispose 
of the issues submitted, and the court did not err in tak- 
ing up those questions which had not been sent down to 
the jury. ts 

3. Nor do we think that the amended affidavit should 
have been dismissed on the third ground, for the reason 
that the effect of the demurrer was to admit that, even if 
there were no bond, the defendant would be liable,although 
the execution had been founded upon one, if it were 
only proceeding against his property. 

The judge, after the evidence was submitted, found 
that the ordinary had no authority to issue the 7. fa. 
upon such a bond, it having been made to appear that 
none but the securities had signed it, and the 7. fa. being 
against the principal and his securities, and it further 
appearing that the said 7. fa. was issued upon the same. 
The court thereupon sustained the amended affidavit of 
illegality, and adjudged that the 7. fa. was, proceeding 
illegally against the property of the defendant’s intestate. 

A motion was made for a new trial on the issues sub- 
mitted to the jury, but none on the finding upon the 
issues of fact tried by the judge. The former was granted 
upon terms as to one issue, which were accepted, and 
refused upon the other, two only’being submitted to the 
jury. 

We hold that, as the judge found upon the trial 
before him that the 7. fa. was founded upon a bond not 
signed by the defendant’s intestate, that the same was ille- 
gally proceeding and was properly arrested. 

v 68—44 
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We are, however, not to be understood as holding that 
for any amount of the public money in the hands of the 
defendant’s intestate at the time of his death, that his es- 
tate is not liable therefor under a proper 7. fa.; we only 
say that he cannot be held liable under a bond upon 
which this 7. fa. was issued, wherein his name does not 
appear. 

It is unnecessary to rule the questions made on the mo- 
tion for a new trial, and to dismiss this writ of error, as 
the decision which we here pronounce disposes of the 
case. 

Judgment affirmed. 


ROUNSAVILLE ef al. vs. KOHLHEIM. 
[This case was argued at the last term, and the decision reserved. ] 


A private stable in a city is not necessarily a nuisance, though erected 
near the line separating the lot of the owner from that of a neigh- 
bor, whose house is near the dividing line. But he who so builds must, 
at his peril, guard against such construction, as by the ordinary use 
of the stable would disturb adjacent owners by the noises pro- 
duced, or against such use thereof as will cause stench or like an- 
noyance upon the property of his neighbor. 

(a.) Mere allegations of speculative or contingent injuries, with noth- 
ing to show that they will in fact happen, do not require an in- 
junction. 


JACKSON, C. J., concurred on special grounds. 


Nuisance. Equity. Damages. Injunction. Before 
Judge Underwood. Floyd Superior Court. March Term, 


1881. 


Reported in the decision. 


DABNEY & FOUCHE, for plaintiff in error. 


YANCEY & DEAN; J. BRANHAM, for defendant. 
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This bill was filed to enjoin the defendant from build- 
ing a private stable on his own lot, in the city of Rome, 
adjoining that of the complainant’s. The grounds for 
the application of the injunction were that large quanti- 
ties of litter, manure and filth will be gathered in said 
stable ; that swarms of flies and other insects, and ver- 
min will be generated therein; that noxious vapors and 
foul stenches will be generated; that there will be an 
eternal stamping of horses and lowing of cattle in said 
stable; and if the defendant is permitted to locate and 
use said stable at the place upon which he proposes to 
build it, the injury, inconvenience and damage to the 
property of complainants will be irreparable. 

The bill was dismissed at the hearing for the want of 
equity, and the only question here is, was that error? 

It was ruled in 9 Ga., 425, “That a livery stable within 
sixty-five feet of a hotel, which would result in the loss of 
health and comfort of the proprietor’s family, and the loss. 
of patronage to his hotel in consequence of the unhealthy 
effluvia arising. therefrom, and the collection of swarms. 
of flies, and the interminable stamping of horses therein, 
would operate as a nuisance, and that the landlord was 
entitled to an injunction to restrain its erection.” 

This ruling was made upon the refusal of the chancel- 
lor below to grant an injunction restraining the erection 
of the building. Upon the coming in of the answer in 
the same case, denying the main allegations in the bill, 
and setting up the fact of a removal of the plank floor, 
and that by the use of lime-water, and keeping the stalls 
neat and clean, as well as other precautionary measures, 
that there would he no damage to the complainant result- 
ing from the said stable, the chancellor dissolved the in- 
junction. This ruling by the chancellor brought the case 
again before this court, as may be seen in 10 Ga., 336, and it 
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was there held, “That the ad interim injunction should 
not have been removed, but should have been continued 
to the final hearing.” Further, that “If upon the hearing 
the jury should be of opinion that this stable with its in- 
mates and attendants is not a nuisance of itself, but that 
it may be kept in such manner as to make it unobjection- 
able, they will no doubt require that it shall be kept in 
this manner, or provide adequate protection to the com- 
-plainant.” 

This same subject of building a livery stable again came 
‘before this court on the granting of an injunction to re- 
‘strain its erection, and is reported in 20 Ga., 537. It was 
there held that to enjoin nuisances in the course of erec- 
tion, that the evil sought to be remedied must not be 
“merely probable, but certain,” and Lumpkin, C. J., in 
the opinion, adds “inevitable.” And further, that if “the 
establishment were properly kept, that instead of being 
certain that the stable would be a nuisance, the proba- 
bility is it would not be.” 

This brings the rule where we think the law puts it, 
that livery stables may be so located as to become nui- 
sances ; and so may any private stable be so located with 
reference to the dwellings, or places of business of otkers, 
and be so improperly kept and conducted as to become 
an actionable nuisance. But the mere probability that it 
will become so is insufficient to deprive the owner of a lot 
of the right to erect a stable for his own use, although it 
may be on the line of his lot, and quite near the dwelling 
of an adjacent owner. It is true that he whothus builds, 
must at his peril guard against such construction as that 
its ordinary use would disturb adjacent owners by the 
noises produced, or manage it in such way as to permit 
offensive stenches to emanate therefrom, and float over 
his neighbor's premises to his serious annoyance and dis- 
comfort. 

Although there are variations in the manner of the dif- 
ferent courts in stating the law, we think that this is the 
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proper legal rule on the subject, as well as that it is the 
most general one adopted. Wood’s Law of Nuisances, 
§$$526, 7-8-9. 

It was ruled by the supreme court of Texas in Burditt 
et al. vs. Swenson, 17th vol., 489, “It would seem that a liv- 
ery stable in a town is not necessarily or prima faciea 
nuisance, but that it depends on whether from the man- 
ner in which it is either built, kept or used, it destroys the 
comfort of persons owning and occupying adjoining prem- 
ises, or impairs the value of their property.” 

In 9 Iredell, 244, it was held that, “A stable in a town 
is not like a slaughter-pen or a hog-sty, necessarily or 
prima facie a uuisance. But if it be so built, so kept or so 
used as to destroy the comfort of persons owning and oc- 
cupying adjoining premises, it does thereby become a nui- 
sance, though in itself it be a convenient and lawful erec- 
tion.” 

In 11 Humphreys’, 407, the court say that, “A livery 
stable in a town is not necessarily a nuisance in itself, and 
therefore a court of equity has no jurisdiction to restrain 
by injunction, either the completion of a building because 
intended for that purpose, nor its appropriation to the use 
intended.” 

In the case of Earl of Ripon vs. Hobart, 3 Mylne & 
Keene, cited in 2 Story’s Egq., §924, note 1, Lord 
Brougham says that, “No instance can be produced of the 
interposition of courts of equity by injunction in the case 
of an eventual or contingent nuisance.” 

If then this be the law in reference to livery stables, the 
right to build a private one should not be denied, and es- 
pecially so upon an apprehension that it will become a 
nuisance. In this case all the allegations except the mere 
location are speculative and contingent, the bill was there- 
fore without equity, and should have been dismissed. 
Whilst the building of this stable may not be a kindly or 
neighborly act, yet with this the courts have nothing to 
do, they are simply to decide whether in itself it isan un- 
lawful one, and therefore to be suppressed. 
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To hold that there is equity in this bill, is to hold that 
the building of a private stable on one’s own lot is per se 
a nuisance, and that an adjacent owner may dictate its 
location upon some other part of the lot, because he has 
seen fit to build his own house within nine feet of the 
line. Otherwise, to send it to the jury, would befor them 
to pass on that which does not yet and may never exist ; 
that is, the manner in which it is to be used, or the man- 
ner in which it is to be kept, will make it a nuisance. 

Judgment affirmed. 


JACKSON, Chief Justice, concurring, said that if one who 
had sufficient room and can, without injury to himself, 
locate a stable elsewhere than in immediate proximity to 
his neighbor’s premises, where it will be offensive to the 
latter, equity will restrain him from so locating it. I con- 
cur in the decision on the ground that it does not appear 
that the defendant could locate the stable elsewhere as 
well as where he was proceeding to place it. 


RAIFORD vs. THE STATE OF GEORGIA. 


. The testimony of the female engaged in the incest with which the 
defendant was charged was amply corroborated by other evidence. 

. In the crime of incest there may be a certain force or power exerted, 
resulting from the age, relationship or circumstances of the parties, 
which overcomes the objections of the female, without amounting 
to that violence which would constitute rape. 


Verdict. Witness. Criminal Law. Before Judge 
CARSWELL. Jefferson Superior Court. November Ad- 
journed Term, 1881. 


Reported in the decision. 
H. D. D. Twiccs, for plaintiff in error. 


R. L. GAMBLE, solicitor general, for the state. 
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CRAWFORD, Justice. 


The plaintiff in error was indicted for incestuous forni- 
cation with one Kate C. Griffin, his niece, was found 
guilty, moved fora new trial, which was refused, and that 
refusal is complained of as error. 

There were several grounds in the motion for a new 
trial, but a decision upon two of them will rule the case, 
and they are: 

(1.) That Kate C. Griffin being an accomplice, and the 
only witness forthe state who testified to the criminal act, 
is uncorroborated by other evidence. 

(2.) That the evidence makes out a case of rape, and 
not incestuous fornication. 

1. Was there, then, sufficient testimony in corroboration 
of that which was sworn to by the unfortunate young 
woman to authorize the verdict ? 

It is shown by the evidence that the household consisted 
of the grandmother, the defendant, and this niece; that 
her mother had been dead thirteen years, during which 
time she had lived in the house with the defendant ; that 
about three weeks before the birth of her child, she had 
been sent off under pretence of attending school, when 
her condition must have been known to him; that Scott 
Parsons, a servant, who, to use his own language, had “lived 
off and on” with the defendant for seven years, had seen 
him in her room, on the bed with her, and with her clothes 
up above her waist; that he saw this more than nine 
months preceding the birth of her child. 

There was no attempt made to impeach this witness or 
controvert his testimony; taken, therefore, in connection 
with the testimony which she had given to the jury, it 
would have been strange indeed, if they had not been 
satisfied of the truth of the charge when so corroborated. 

2. The next question to be considered is, whether the 
evidence makes out a case of rape, instead of incestuous 
fornication ? 
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The testimony of the young woman was that the de- 
fendant had sought to have criminal connection with her 
all through the year preceding that in which she had her 
child ; he commenced by feeling her breasts, and then by 
promises of presents; he told her that being her uncle it 
made no difference ; he attempted to have intercourse with 
her on several occasions, sometimes he would try, and 
happening to hear something he would stop and go away 
from her. She stated that the sexual connection which 
she had had with him was not voluntarily indulged in by 
her; she had been taught to obey him, was afraid of him, 
and gave up to him because she was afraid of him; the 
intercourse between them was by coercion. 

This evidence clearly shows the relations between these 
parties, and exactly how the defendant accomplished the 
ruin of thisyoung woman. Doubtless his first approaches 
towards her did fill her mind with consternation amount- 
ing to a sort of vague and undefinable fear. Standing to 
her in the relations which he did, her confusion was only 
equalled by her ignorance of what to do. Fatherless 
and motherless, brought up in the house where he 
stood as the head of the family, taught to obey him, 
and above all being the very man to whom she would 
naturally turn to protect her against wrong, we can well 
imagine the truth of her statement, that the sexual inter- 
course was not voluntarily indulged in, and that the coer- 
cion of which she spoke was but the paralysis of all 
power to suggest a reason against the terrible wrong, or 
assert herself against his caresses and apparently loving 
force until he had accomplished her ruin. 

This unnatural crime, as was said in the case of Powers 
vs. The State, 44th Ga., 214, is generally the act of a man 
upon a woman over whom by the natural ties of kindred 
he has almost complete control, and generally is alone to 
blame. There is a force used, which, while it cannot be 
said to be that violence which constitutes rape, is yet of a 
character that is almost as overpowering. 
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We concur in the view which the judge pronouncing 
the opinion in the above case has so clearly stated, and 
are of opinion that the evidence in this record does not 
make out a case of rape, but of incestuous fornication. 

We hold further, that the charges and refusal to charge 
without qualification were not in violation of law, but in 
harmony with the foregoing ruling, and justified by the 
evidence submitted. 

Judgment affirmed. 


MITCHELL vs. PRINTUP, BROTHER & POLLARD. 


. If credit be given to an agent individually, payment cannot be 
afterwards demanded of his principal; and ina suit between the 
creditor and the principal involving the state of their accounts, 
testimony as to credits given to the agent individually is irrelevant. 

. A payment to an agent who is known to be such by releasing his 
own debt is not a payment to the principal. 


F.vidence. Principal and Agent. Debtor and Creditor. 
Before Judge LAWSON. Green Superior Court. Septem- 
ber Adjourned Term, 1880. 


Reported in the decision. 


W. O. MITCHELL, by brief, for plaintiff in error. 


J. L. BRown; JNo. C. REED, by brief, for defendants. 


CRAWFORD, Justice. 


Printup, Bro. & Pollard sued J. H. Mitchell on an open 
account, amounting to $320.00, for guano sold to him. 
He pleaded in defence payment, and set-off in the sum 
of $408.55, for three bales of cotton purchased by E. G. 
Williams, agent. 

The facts of the case, as appear by the record, are that 
Williams was the agent of the plaintiffs to sell guano, and 
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sold that which is the subject of this litigation to the de- 
fendant. The cotton which the defendant seeks to set off 
was sold by him to Williams in 1875, who represented to 
defendant, Mitchell, that he had money in the hands of 
plaintiffs with which he would pay the debt. Not having 
paid it, and having Williams’ due bill for the cotton, 
Mitchell employed an attorney-at-law, in 1877, to collect 
it, which he sought to do by contracting with Williams 
for the fertilizers sued for, and taking a receipt for the 
$320.00 signed by Williams, agent, for the plaintiffs in 
payment for the guano. ae ite 

The jury, under the evidence and charge, found for the 
plaintiff, and the defendant moved for a new trial on the 
statutory grounds and because: 

(1.) The judge withdrew from the jury all the testimony 
of Williams and J. H. Mitchell in reference to the cotton 
transactions, and the contract about the purchase and 
sale of the cotton between Williams and plaintiffs. 

(2.) Because the judge erred in charging the jury that 
if they believed from the evidence that Williams was the 
agent of the plaintiffs in the sale of guano, and defend- 
ant or his attorney knew it, then Williams had no right 
to sell the guano and take in payment a debt he was 
owing on a due bill, although he had represented at the 
time of the transactions and before the sale of the guano, 
that he had authority from his principal to make such a 
trade, because his principal was owing him; and although 
said defendant, or his agent, acted upon such representa- 
tion when he bought the guano, that while representations 
of agents generally bind their principals, such a repre- 
sentation as this could not. 

1. On the first ground of exception we think that the 
judge committed no error in ruling out all the testimony 
of Williams and Mitchell as to the cotton transaction, for 
it had no legitimate connection with the matter in con- 
troversy. The sale of the specific cotton for which the de- 
fendant seeks to collect out of the plaintiffs in this suit, 
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was made in the fall of 1875, made to Williams individ- 
ually, and his individual note or due bill taken therefor. 
He was not the agent of the plaintiffs to buy cotton, but 
even if he had been, the defendant, by giving credit to 
him individually and taking his note for the money, can- 
not afterwards demand payment of the principal. Code, 
§2198. 

2. Nor was there any error committed by the judge in 
that part of his charge to which exception is taken. Its 
legal effect and meaning is, that if the jury believe from 
the evidence that Williams was the agent of plaintiffs to 
sell guano, and the defendant or his agent knew it when 
the guano was bought, then they could not buy the prin- 
cipal’s guano from the agent and pay for it in the agent’s 
own note, even though he may have said that he was 
authorized to do so, as the principal was owing him 


money. 
The proof was clear that the effort of the defendant’s 


attorney was to avail himself of this method of enforcing 
the collection of Williams’ insolvent debt out of the 
plaintiff's fertilizers. But even if the law wereas claimed 
by defendants’ counsel touching the liability of the plain- 
tiffs for the acts and sayings of the agent, in this transac- 
tion it will be observed that he put the authority not 
upon the power of his agency but upon the fact that the 
principal was owing him and, therefore, it would be all 
right. Had he stated the truth, doubtlesss it would 
have been all right, but being mistaken, and the defend- 
ant thus seeking to pay the debt of the plaintiffs by giv- 
ing up to Williams his own note, left his debt unpaid and 
still due against him. For it is well settled by the. 
authorities and our own court that a payment to an agent 
who is known to be such by releasing his own debt is not 
a payment to the principal. 30 Ga., 836. 
Judgment affirmed. 
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HARDEE vs. MCMICHAEL, administratrix. 


1. Where land was sold, a part of the purchase money paid, a bond 
for title given, and a note of the purchaser held for the balance, 
the title remaining in the vendor was subject to levy and sale under 
a fi. fa. against him. The purchaser would obtain only such in- 
terest as the vendor retained, and be subrogated to his rights. 

. The evidence as to the statute of limitations was not such as to 
require a verdict for the claimant. 


Vendorand Purchaser. Liens. Levy and Sale. Title. 
Before Judge FLEMING. Randolph Superior Court. 
May Term, 1881. 


Reported in the decision. 
C. B. WOOTEN ; KENNON & Hoop, for plaintiff in error. 


GUERRY & PARKS; L. C. HOYL; L.S. CHASTAIN; W. 
C. WORRILL, for defendant. 


SPEER, Justice. 


This was a claim case arising from the levy of a f. fa. 
in favor of John L. Hardee vs. T. J. Brown, defendant in 
ji. fa., on a certain tract of land lying in Randolph coun- 
ty, to which T. J. McMichael interposed a claim. 

On the trial of the cause, it appeared that the judgment 
on which the f. fa. issued bore date in favor of the plain- 
tiff against the defendant on the 16th day of November, 
1869 ; that the 7. fa. thereon issued 22d November, 1869, 
and was levied on the land in controversy on the 7th 
May, 1873. The testimony on the trial showed that the 
claimant had purchased the land of the defendant in 7. 
fa. either in 1868 or 1869; that he purchased it in two pay- 
ments, one-half cash and the other half at twelve months; 
that on making the cash payment he received a bond for 
titles from the defendant in 7. fa., and when he received 
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a deed to the land, in December, 1869, he paid the amount 
due on his note, being the second payment. 

The two material questions in the case are, 

(1) Whether the court erred in his charge when he in- 
structed the jury, “that if claimant was in possession of 
said land under a bond for titles,and had paid a part of the 
purchase money, and given his note for the balance, before 
the rendition of plaintiff's judgment, then claimant had a 
perfect equity and the land is not subject to said judgment, 
though the payment of the purchase money was not com- 
pleted until after the rendition of the said judgment.” 

(2.) Was the title of claimant protected by the statute 
of limitation of four years under actual possession as a 
bona fide purchaser? 

1. As to whether a vendor, who sells land and executes 
a bond for title to his vendee, receiving part of the pur- 
chase money, has such an interest left in the land sold as 
to be the subject matter of levy and sale against him, is 
a question upon which the authorities in other states are 
by no means harmonious. This court has ruled, that 
where a vendor sells land, and gives bond for titles, and 
the notes given for the purchase money are transferred 
without endorsement or guaranty, the vendor has no such 
interest left in the land sold to which a lien of a judgment 
rendered after the sale would attach. 60 Ga., 388. 

In the case of B. S. Ware vs. L. Jackson, 19 Ga., 452, a 
majority of the court held, Judge McDonald delivering 
the opinion, first, that a judgment isa lien on all the 
property of the defendant from its date ; second, “if there 
is a good subsisting legal title in the defendant at the 
time of the judgment, the property is bound.” 

Here the evidence clearly establishes the fact, as proved 
by the claimant, that the legal title was in the vendor, 
Brown, at the time this judgment was rendered, for the 
claimant received his deed in December, 1869, when the 
judgment was rendered in November, 1869. We do not 
wish to be understood as determining that the whole of 
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this land (were this the only defence) would be subject to 
this 7. fa. The purchaser, undera judgment against a 
vendor, like a purchaser from him by voluntary con- 
veyance, succeeds only to the interest which the debtor 
had power to control or part with. He would only suc- 
ceed to the right to call for the purchase money, cue (as 
the representative of the vendor) at the time the lien at- 
tached. The amount of the purchase money due to the 
defendant, Brown, at the date of the judgment, would be 
the extent of the interest in the land the purchaser would 
hold under such a sale. 10 Ga., 117. Wethink the prin- 
ciple here ruled is also recognized in 49 Ga., 60; 60 /0., 
388; 55 /b., 348; Code, §3586. 

2. But it is insisted by counsel for defendant in error, 
that even if there was error in the charge as excepted to, 
still, under the evidence of four years’ continuous posses- 
sion of the land by the claimant as a dona fide purchaser 
before the levy, his title is protected. We do not say, 
even in the conflict of evidence on this point, there was 
not sufficient in favor of the claimant’s title to sustain this 
verdict, still, the charge of the court, under his view of 
the law, left the jury no discretion as to their verdict, and 
made it unnecessary for them to consider this branch of 
the claimant’s defence. 

The court instructed the jury, “ if claimant was in posses- 
sion of the land under bond for titles, and had paid part 
of the purchase money, and given his note for the bal- 
ance before the rendition of plaintiff's judgment, then 
claimant had a perfect equity, and the land was not sub- 
ject to the judgment, though the payment of the purchase 
money was not completed until after the rendition of the 
judgment.” This, in our opinion, was such error as re- 
quires a new trial. 

Let the judgment below be reversed. 
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CHURCHILL ef al. vs.. WALKER ef al. 


. Where the petition to allow an information in the nature of a guo 
warranto to be filed has been granted, and the information has 
been filed by the solicitor general, the state is a party to the proceed- 
ing, and on exception to the judgment dismissing the case, the state 
is a necessary party to the bill of exceptions. 

. The title to an office will not be tried at the instance of a claimant 
thereof after his term has expired and no judgment of ouster can 
be pronounced. 

. Every citizen of a town has an interest in its municipal offices which 
will support a guo warranto proceeding to test the right of incum- 
bents thereto. 

Jackson, C, J., concurred dudztante as to this point. 

. A municipal corporation is a creature of legislation, and its modes 
of government and the officers conducting the same may be changed 
by the legislature. 

. The legislature has power to pass all acts not forbidden by or ob- 
noxious to the constitution, and the presumption is in favor of the 
constitutionality of such acts until they are clearly shown to be 
unconstitutional. 

. By the constitution of 1868 the legislature was authorized to provide 
for the creation of county commissioners in such counties as might 
require them, and to define their duties. That commissioners were 
created for a county in which was located the town of Darien, and 
one of the duties put upon them was the exercise of the corporate 
authority of such town, was not unconstitutional. 

(a.) The act of 1871, creating a board of commissioners for the county 
of McIntosh (Acts 1871, p. 265), is not unconstitutional as contain- 
ing more than one subject matter or matter different from the title 
of the act. 


Practice in Supreme Court. Officers. Actions. County 
Matters. Constitutional Law. Before Judge FLEMING. 
McIntosh Superior Court. July Term, 1881. 


Reported in the decision. 


Jno. L. HARDEN; H. M. Law, by E. F. HoGE, for 
plaintiffs in error. 





682 SUPREME COURT OF GEORGIA. 


Churchill et a2. vs. Walker et a7. 


LESTER & RAVENEL; TOMPKINS & DENMARK; W. 
R. GIGNILLIAT, for defendants. 





SPEER, Justice. 


The record discloses that at an election held on the 20th 
of April, 1881, the plaintiffs in error were elected to the 
offices of mayor and aldermen of the city of Darien. 

As such officials elect they filed their petition in the 
superior court of McIntosh county, asking leave to file an 
information in the nature of a guo warranto against James 
Walker and others, defendants in error, who have been, 
and still are, exercising the powers of mayor and alder- 
men of the city of Darien under the acts of the general 
assembly of 1871 and 1876, creating the board of county 
commissioners. Petitioners allege that said acts, so far as 
they intended to confer corporate powers over the muni- 
cipality of Darien on said board of commissioners, were 
unconstitutiondl and void. That the charter of the city 
of Darien never having been repealed, plaintiffs in error 
were entitled to hold and exercise the office of mayor and 
aldermen of said city of Darien under and by virtue of 
their election aforesaid. 

Plaintiffs in error further by their petition claim that, 
as residents and citizens of said city, they were interested 
in the good government of the same, and that outside of 
their interest as officers elect, and apart and distinct from 
the same, this latter interest was sufficient to entitle them 
to have leave to file information, and to prosecute the same 
to inquire into the authority and warrant by which the 
defendant in error claimed to exercise the office of mayor 
and aldermen of said city of Darien. 

To this petition the defendants in error filed their de- 
murrer on various grounds as set forth inthe record. On 
calling up the demurrer, counsel for plaintiffs in error 
moved to strike therefrom so much as raised issues of fact, 
which motion the court sustained and also granted leave 
to file information. The ordergranting leave accorded to 
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defendants in error the privilege of filing a demurrer to 
petition after filing the information. The information was 
filed accordingly with allegations similar to those of the 
petition, and the writ was issued and served upon de- 
fendants in error. A demurrer was then filed within five 
days by the defendants after the service of the writ upon 
them, on the following grounds: 

(1.) That the information was not filed at a term of the 
court. 

(2.) Because respondents were called upon to answer 
within five days after service of information and writ upon 
them. 

(3.) That there is no writ of guo warranto. 

(4.) No sufficient allegations showing the right of rela- 
tors to hold the offices claimed. 

(5.) That the allegations are not sufficient for the court 
to pass judgment upon. 

(6.) Relators have no right to the offices claimed. 

(7.) There is no law authorizing an election for mayor 
and aldermen of the city of Darien. 

(8.) Respondents are the only persons authorized to ex- 
ercise the powers of mayor and aldermen of the city of 
Darien. 

(g.) Relators show no interest in the offices claimed. 

(10.) The allegations are not sufficient to warrant a judg- 
ment of ouster. 

(11.) That relators cannot jointly maintain this action. 

(12.) Relators do not show for what length of time nor 
for what terms they have been elected. 

On hearing the demurrer, the court sustained the same, 
and ordered the writ of guo warranto to be dismissed, 
which is excepted to and assigned as error. 

1. As to the motion to dismiss this writ of error be- 
cause the state is not a party to the same, we have to say 
that we think, as the information is filed by the solicitor 
general as the officer of the state in the Eastern judicial 
circuit, and for the state, and could be filed in no other 

v 68—45 
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name but that of the state, we cannot see that the state 
was not a necessary party here. It is not a party, because its 
officer does not sign the bill of exceptions for the state, 
nor do other counsel as representatives of the state But 
as we think it best to dispose of the case on the merits 
we will pass upon the other points. 

2, 3. It is insisted that, as the alleged official terms of 
the relators to the office of mayor and aldermen of the 
city of Darien expired in November last, and by virtue of 
‘which they sought the issuing of this writ of guo warranto, 
this court should not proceed further, as the relators 
could not have a judgment of ouster against respondents 
and of induction for themselves. It is true that this 
court, in the case of Morris vs. Underwood, 19 Ga., 559, 
held, ‘‘ The title to an office will not be tried when the 
term has expired, and no judgment of ouster can be pro- 
nounced.” But it must be observed that these relators 
apply for this writ not only as claimants to the offices in 
controversy, but they also claim as resident citizens of said 
city of Darien, apart and independent of their claim ‘as 
officers elect. “The writ of guo warranto may issue to 
inquire into the right of any person to any public office 
the duties of which he is in fact discharging, but must be 
granted at the suit of some person either claiming the 
office or interested therein.” Code, $3203. 

It is clear, from this provision of the Code, that per- 
sons other than the contesting claimant to the office may 
apply for the issuance of this writ. Are not resident cit- 
zens of a municipality interested in the offices through 
which the civil government of the city is administered ? 
Are they not interested in having such offices legally 
filled, honestly and impartially administered ? These offi- 
ces are created by law for the benetit and convenience of 
the citizens, and if any usurper should assume their duties, 
can redress be had only through a contestant claimant ? 
We think not. We think the right of a citizen, as such, to 
seek the services of this writ, is impliedly recognized by 
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this court in the case of Hardin vs. Colquitt, 63 Ga., 588, 
The court there said, ‘“‘ The claimant of an office contro- 
verting an actual:incumbent, though he cannot be heard 
by guo warranto to attack the legality of the election 
without alleging an interest in the office as a citizen or 
otherwise, may nevertheless have a hearing upon such 
part of the case’ made as involves the question of whether 
he or the incumbent received a majority of the legal vote.” 
The court said further, “ Had the relator averred himself 
to be a resident of the district, and thereby interested in 
the office, both branches of the petition could have been 
used on the trial.” Soin thecase of Collins us. Huff, 63 
Ga., 208, this court said, “‘ The application for leave to file 
the guo warranto rests purely upon the title of Collins to 
the office of mayor of Macon, by virtue of the election, 
the legality of which he attacks. He shows no interest 
in the office as a citizen or otherwise, on the face of the 
application.” We conclude, therefore, though the inter- 
est of these relators as contestant claimants for the offices 
may have expired by lapse of time, their interest as resi- 
dent citizens of Darien continues, and that relation to 
this municipality gives them such an interest in its offices 
as entitle them to seek and maintain this application. 

4, 5, 6. But after all, the important question involved 
in this controversy, on which these relators rest their 
claim to oust the respondents, and upon which the re- 
spondents rest their right to exercise the duties of these 
offices, is upon the acts of the general assembly passed in 
1871 (pamp., p. 265), and of 1876 (pamp., p. 283), creating 
commissioners for McIntosh county, with power conferred 
on said commissioners to exercise the rights, powers and 
privileges of the mayor and aldermen of the city of Da- 
rien, as conferred by the charter. The relators insist that 
said acts are unconstitutional and void, while on the other 
hand the respondents claim to hold and execute the duties 
of these offices by authority of said acts. 

It appears by the record the judge below based his 
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judgment, sustaining the demurrer to this writ, on the 
ground “ that the respondents were entitled to hold these 
offices under said acts, and that they were constitutional.” 

The corporation of the city of Darien is the creature 
of the general assembly. That creative power may dis- 
solve, modify, or limit its corporate powers at will. Code, 
§1681; 6 Ga., 130; Dillon Mun. Corp., vol. 2, section 52. 
All acts of the legislature are presumably valid and con- 
stitutional, and this presumption is a conclusive one, unless 
it can be shown that the act is prohibited by the constitu- 
tion. The legislative authority is supreme, except where 
limitations have been placed upon it, either by the constitu- 
tion of the state, or the United States. If, therefore, it 
cannot be shown that the legislature is forbidden to pass 
such acts as these, they must stand valid, and it must not 
only be shown, but clearly and manifestly shown. If the 
matter is the least doubtful courts will upheld the consti- 
tutionality of the acts. 9 Ga., 253; 44 /0., 649. 

By the constitution of 1868, in force when these acts of 
1871 and 1876 were passed, it was provided, ‘‘The general 
assembly shall have power to provide for the creation of 
county commissioners in such counties as may require 
them, and to define their duties.” Code, §5127. 

The act of 1871 is entitled, “an act creating commis- 
sioners for the county of McIntosh, to define their powers, 
duties, etc., and for other purposes.’”’ These duties and 
powers conferred upon these commissioners are defined, 
and among them is “the exercise of the corporate au- 
thority of Darien.” There is no limit on the power of 
the legislature to create commissioners and define their 
duties. 52 Ga., 233, 239 (5); /b.,621; 59 /b., 364. The 
subject matter of the act of 1871 is to create commis- 
sioners and define their duties. It creates only one board, 
and in defining their duties gives them control over Da- 
rien. As the duties may be defined without limit, any 
duty defined is necessarily within the scope of the title 
and embraced in the subject matter. The act, then, is not 
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subject to the objection that it embraces two subjects 
matter, or that the body differs from the title, and in this 
respect is unlike the act construed in 51 Ga., 571, which 
was an act granting three separate and distinct charters, 
and in 61 Ga., 20, which was an act incorporating two 
separate and distinct towns in different counties. 

The act of 1876 is entitled, “‘ An act tocreate a board of 
commissioners for the county of McIntosh and city of Da- 
rien, and to define their powers and duties.” Here, then, 
is found full accord between the title and body of the act. 
The subject matter of the act of 1876 is to create one 
board of commissioners for the county of McIntosh and 
city of Darien. Really the acts of 1871 and 1876 are 
the same in scope and purpose—to create commissioners 
to perform certain duties, and among them is the duty of 
administering the municipal government of Darien. 

But the acts of 1874, pam., 190; 1877, pam., 260, like- 
wise give these commissioners the power over the city of 
Darien. These acts all, 2% part materia, should be con- 
strued as one system, and they show one comprehensive 
design—to organize a constitutional board of commission- 
ers, empowered to administer the municipal government 
of Darien. 

With these views of the constitutionality of these acts 
and their validity and force, we do not think the court 
below erred in sustaining the demurrer of respondents 
and dismissing the writ of guo warranto. 

Judgment affirmed. 


MOON vs. THE STATE OF GEORGIA. 


1. When the panel of jurors is put upon the prisoner, he should chal- 
lenge the array for any cause which would go to show that it was 
not fairly or properly put upon him. If he fails to do so, it 
appearing that a full panel, answering to their names, have been 
put upon him, it will then be too late to object to the array because 
the name of one of the jurors had been incorrectly written on the 
list. 
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(a.) 1f upon discovering the error in entering the juror’s name, by 
consent the question thus raised be submitted to the court, 
his decision as a trior is final, and will furnish no ground for a new 
trial. 

2. A diagram illustrating the scene of the crime, having been proved 
by witnesses to be correct, was admissible. That witnesses for the 
defence denied its correctness, did not render it inadmissible. The 
defendant could introduce a diagram in accordance with their tes- 
timony if he so desired. 

(a.) That certain lines on the diagram were drawn in red ink did 
not render it objectionable, as calculated to inflame the minds of 
the jury. 

3. The bullets extracted from the body of the deceased, when prop- 

erly identified, were admissible in evidence. 

4. It is not competent to prove the conclusions of a witness from 
facts, without stating them. 

5. When a new trial is asked on the ground of partiality in a juror, 
the onus is on the movant to show such fact. A juror so attacked 
may sustain his competency, and the decision of the court on 
such conflicting testimony will not be reversed unless decidedly 
wrong. 

(a.) Especially will the position of a juror in regard to a case not be 
a ground for new trial where it was known to counsel for the de- 
fence before the trial. 

6. A charge that drunkenness could be looked to, to ascertain and 
determine the condition and state of defendant’s mind, and throw 
light upon the question of the existence of malice, was fully as 
favorable to the defendant as the court could give. 

7. Tokill by using a deadly weapon in a manner likely to produce 
death, will raise a presumption of intention to kill. 

8. Positive testimony outweighs negative testimony, the witnesses 
being equally credible. 

9. A definition of malice in the language of the Code was not error, 

10. The eleventh ground is controlled by the sixth head-note above. 

11, A ground for new trial abandoned in this court will not be con- 
sidered. 

12. Where an affidavit presented on the hearing of a motion for a new 
trial was not sworn to in form, but was followed by another affida- 
vit of the same person which practically verified it, there was no 
error in considering it. 

13. The verdict was sustained by the evidence. 


Criminal Law. Jurors. Practice in Superior Court. 
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Evidence. Presumptions. Practice in Supreme Court. 
Before Judge HARRIS. Carroll Superior Court. October 
Term, 1881. 


Moon was indicted for the murder of J. D. Ward. On 
the trial, the evidence for the state was, in brief, as fol- 
lows : 

The defendant cherished ill feeling against the deceased 
on account of some previous misunderstanding between 
them. On January 4th, 1881, he purchased a shot-gun and 
ammunition, and made threats to several parties that he 
intended to kill Ward. On the evening of January 4th, 
between sundown and dark, he was at the house of one 
Robinson when Ward, accompanied by one Stevens, came 
along a path in front of Robinson’s gate. Defendant, 
taking his gun from his shoulder, called out to them to 
halt and tell their names; they did not at first answer, 
and he again demanded to know who they were; they 
answered “Stevens and Ward ;” he said, “All right, your 
friend ;’ thereupon they went up to him, Ward being a 
little in the rear of Stevens; upon seeing Ward near at 
hand, defendant cursed him and stated that he would kill 
him; on being asked why, he said, “Ward had acted a 
God damned rascal.” Ward thereupon seized defendant's 
gun ; the latter, struggling slightly, told him to turn it 
loose. Ward asked if it was loaded; defendant replied 
in the negative, and again demanded that he should turn 
it loose. Ward asked, “If I turn it loose, will you let me 
alone?” Defendant replied, “Yes.”’ Ward then let go the 
gun, and started to climb over the fence. Defendant walked 
off about fifteen steps, turned and saying, “God damn you, 
I will kill you,” fired upon him, and from the effect of the 
shot deceased died in about thirty-six hours. The gun was 
loaded partly with buck-shot and partly with small shot. 
After deceased fell; defendant ran up for the purpose of 
shooting again, but was told not to do so, and desisted. 
During the struggle over the gun John Robinson, a-son 
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of the owner of the premises, came out of the house with 
a fire-shovel in his hand, and in the semi-darkness seeing 
one of the parties shoot the other, he threw the shovel, 
which struck defendant on the head, inflicting a slight 
wound. After the shooting, Stevens took the gun from 
the defendant, and also a pistol which he endeavored to 
draw, and kept him under arrest until the arrival of the 
sheriff. Defendant had been drinking for some time, and 
had not been sober for several weeks before the homicide; 
and for about a week he had been suffering from attacks 
of delirium tremens; he boarded at Robinson’s house. 
Ward had a trunk there, and was going to get some to- 
bacco when the difficulty occurred. 

The evidence on behalf of the defendant was, in brief, 
as follows: 

Defendant purchased the shot-gun and ammunition 
for the avowed purpose of hunting; he fired it several 
times in company with his friends on the road home. 
While standing near the gate talking to a daughter of 
Robinson, Stevens and Ward approached; defendant 
inquired who they were; they replied, “Stevens and 
brother.” He replied, “All right, boys, come on,” and 
turned back to talk to Miss Robinson. Stevensand Ward 
approached, and the latter seized hold of defendant’s 
gun; defendant said, “John, I thought it was Stevens 
and brother.” Ward replied, “It is a damned lie, and I 
intend to kill you,” and thereupon snapped a pistol in his 
face ; the pistol failing to fire, Ward handed it to Stevens, 
saying, ‘Here Jim, take this, I have got one that never 
fails; defendant jerked loose from Ward; the latter 
knocked him down with a stick and started to get over 
the fence. Defendant said he had been struck with a 
slung shot; Stevens said no, it was a piece of iron, and 
calling out, “Hold up, he is going to shoot you,” grasped 
the gun, which defendant had in his hands. Defendant 
was on his knees at the time from the blows he had 
received. As Stevens took hold of the gun, it was dis- 
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charged, and Ward was shot. After the shooting defend- 
ant made no effort to escape, but stayed by Ward until 
the sheriff came; defendant then said they were going to 
take him to jail, and asked Ward if he desired it; the 
latter said, “No.” Defendant’s pistol was in the house 

during the difficulty. 

There was much conflicting testimony concerning the 
details of the transaction, statements previously made by 
the witnesses and the like, which it is not necessary to 
set out here; there was also some testimony on behalf of 
the defendant to show previous threats of the plaintiff 
to whip and kill him. The jury found the defendant 
guilty ; he moved for a new trial, which was refused and 
he excepted. 

The grounds of the motion are sufficiently stated in 
the decision, except the eleventh and fourteenth, a 
were as follows: 

(11.) Because the court refused to charge the jury that 
they might consider the drunkenness of defendant to 
determine the question as to whether the defendant acted 
from malice previously entertained, or provocation given 
at the time of the rencounter. 

(14.) Because on the hearing of the motion for new 
trial the state’s counsel offered to read in evidence the 
affidavit of G. W. Merrell, which was not sworn to, and 
defendant’s counsel objected to the same. The court 
overruled the objection and admitted the same in evi- 
dence, on the ground that the affidavit following was sworn 
to by said Merrell. [This affidavit was concerning the 
partiality of one of the jurors. The record shows a 
writing in the form of an affidavit signed by G. W. 
Merrell, but without the signature of an officer, in 
which the deponent states that he heard a _ conver- 
sation prior to the trial between the juror, Power, 
and counsel for defendant, in which Power stated that 
he had been summoned on the jury, that he had noth- 
ing against the defendant and had heard no evidence 
on oath; but if reports were true he had a mighty bad 
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case; that he had neither formed nor expressed an opin- 
ion, and did not expect to until he heard the evidence on 
the trial; that he was prejudiced against the crime of 
which defendant was accused, and if a bad case was made 
out against him, he would be in favor of hanging him. 
Just below this was an affidavit, duly attested, which 
read as follows: ‘“ Personally came before me 
who, being duly sworn, say that they were present at the 
time and place alluded to in the affidavit of G. W. Mer- 
rell, and that the facts set forth in said affidavit are sub- 
stantially true, and that D. P. Power made the statements 
made in said affidavit in substance,” etc. This affidavit 
was signed by G. W. Merrell.] 


J. L. Copp; W. P. CoLe; E. B. MERRILL; G. W. 
AusTIN ; T. W. LATHAM, for plaintiff in error. 


C. ANDERSON, attorney general, by brief; H. M. RErD, 


solicitor-general, for the state. 


SPEER, Justice. 


Plaintiff in error was indicted for the offence of murder, 
of which he was convicted by the jury. He made a mo- 
tion for a new trial, which was overruled, and he excepted. 

(1.), (2.) The first and second grounds of the motion 
were, the verdict was contrary to evidence and to law and 
the charge of the court. 

(3.) Because there were not 48 jurors empanelled and 
put upon prisoner. It appearing there were 24 jurors of 
the regular panel and 24 tales jurors. The name of M. 
TD. Reid appearing as number three of the regular panel, 
the solicitor general announced there was no such man on 
the jury ; the man on the jury was named Newton D. Reid ; 
when his name was called in its order, the court asked 
counsel for defendant if they would consent that the court 
might decide the question ; they consented and the court 
set him aside. The jury was selected out of the balance 
of the panel. 
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(4.) Because the court admitted a diagram of the scene 
of the homicide, as proved to be correct, in evidence be- 
fore the jury. 

(5.) Because the court admitted in evidence the bul- 
lets identified as those taken from the body of the de. 
ceased. 

(6.) Because the court sustained the objection to the 
following question propounded by defendant’s counsel to 
William Allen, a witness: ‘What were your opportuni- 
ties, and whether your opportunities would have been as 
good as any other person's to have heard any threat made 
by Moon?” 

(7-.) Because one of the jurors, D. P. Power, was at 
the inquest and witnessed the post-mortem examination, 
and saw the physician take out the bullets; that he ex- 
pressed his opinion on the evidence and misled counsel 
for defendant, and because of his partiality and bias. 

(8.) Because the court charged the jury as follows: 
“If a deadly weapon is used to accomplish the killing, 
which is likely to produce death in the manner the proof 
shows it was used, the law presumes the person using it 
intended to kill.” 

(g.) Because the court charged the jury as follows: 
“Express malice is that deliberate intention unlawfully 
to take away the life of a fellow-creature which is mani- 
fested by external circumstances capable of proof, such 
as lying in wait to do the act, threats, previous grudges, 
preparation for committing the act on the part of the 
slayer and acts of similar nature.” 

(10.) Because the court charged: “ Voluntary drunken- 
ness is no excuse for crime, and will not of itself reduce 
a killing from murder to voluntary manslaughter or any 
grade of homicide. Yet, it is a fact, that may be proved 
and looked to, to ascertain and determine the state and 
condition of the defendant’s mind at the time, and to throw 
light on the inquiry as to whether there was malice or not 
on part of defendant, in determining as to whether or not 
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the homicide should be reduced from murder to a lower 
grade of homicide” 

(11.) Refusal to charge (request not in writing). 

(12.) Abandoned on argument. 

(13.) Because the court charged as follows: “It is the 
rule that positive testimony is to be believed rather than 
negative testimony, even when the witnesses are equally 
credible, that isto say, where a witness says he saw a trans- 
action take place, it is to be believed that the transaction 
took place, rather than to disbelieve that the transaction 
took place, because the witnesses say that they did not 
see it, though they had the same opportunity of seeing it.” 

(14.) Because, on motion for a new trial, state’s counsel 
offered and read in evidence the affidavit of G. W. Mer- 
rell, which was not sworn to, and defendant’s counsel ob- 
jected tothe same; the court admitted the same in evi- 
dence on the ground that the affidavit following was sworn 
to. 

1. The record shows that the panel of jurors put upon 
the prisoner consisted of twenty-four jurors of the regu- 
lar panel and twenty-four tales jurors. So that the error 
assigned in the third ground of the motion is not sustained 
by the record. It is true, that one of the jurors upon the 
regular panel was entered by the name M. D. Reid, in- 
stead of his real name, Newton D. Reid. It was the duty 
of the prisoner, when the panel of jurors was put upon 
him, to challenge the array for any cause going to show 
that it was not fairly or properly impanelled, or ought 
not to be put upon him. So that the court could then 
determine the sufficiency of the challenge at once. Code, 
§4680. 

But he having failed to do this, if it should appear that 
there was a full panel answering to their names put upon 
the prisoner, it is too late to object for this cause to the 
array, because one of the juror’s names has been incor- 
rectly entered on the list, and which is discovered there- 
after. 
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It has been held by this court that it is no ground for 
new trial that the panel put upon the prisoner does not 
number forty-eight, if he does not object at the time the 
panel is put upon him. 22 Ga., 546. If there be not a 
full panel the challenge should be made to the array. 
27 Ga., 287. 

The prisoner having consented that the court might 
decide the question of the competency of the juror ap- 
pearing under a misnomer, his decision as trior in a crim- 
inal case, upon the question of fact submitted to him as 
such, is final and conclusive; and cannot be ground of 
motion for new trial. 27 Ga., 287, 289, 294; 47 Jd., 598. 

2. There was no error in admitting the diagram drawn 
to illustrate the scene of the homicide. Witnesses famil- 
iar with the locality testified as to its correctness, and if 
the witnesses for the defence did not agree as to its accu- 
racy with the witnesses for the state, it was the privilege 
of the counsel for the prisoner to have one prepared in 
accordance with their testimony, and submit the same to 
the jury in rebuttal. Neither do we see any objection to 
the diagram, ‘ because the part of it was drawn in red ink 
as suggestive of the bloody deed, and as calculated to in- 
flame the minds of the jury.” The scene and circumstan- 
ces attending this terrible tragedy in the simple recital of 
the eye-witnesses is presented in colors of deeper stain 
than the mere sketches of red lines or other figures upon 
the diagram exhibited. 

3. The bullets taken from the body of the deceased on 
a post-mortem examination, identified as they were, were 
also admissible. They were the voiceless, yet neverthe- 
less significant, evidences of the intent that prompted the 
slayer when he fired the fatal shot. 

4. The question objected to and ruled out by the court 
as set forth in the sixth ground of the motion, propounded 
to the witness, Allen, was incompetent, since it sought 
from the witness his opinion and conclusions of facts about 
which he had not testified. Code, §3867. Hopkins’ Penal 
Laws, 633. 
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5. As to the competency of the juror, Power, on the 
ground that he was at the inquest and witnessed a part of 
the post-mortem examination, and also that he had ex- 
pressed himself soon thereafter “that he would hang the 
prisoner if on the jury ;’—while it may be true he was at 
the inquest, there is no proof in any of the affidavits sub- 
mitted to impeach his competency as a juror that he heard 
one word of the testimony taken on said inquest. The 
juror himself most positively denies by his affidavit that 
he saw the crime committed, or heard any part of the evi- 
dence delivered on oath, or had from either of these causes 
formed and expressed any opinion as to the guilt or inno- 
cence of the accused ; but states that his mind was brought 
to a conclusion of prisoner's guilt after he was sworn and 
heard all the evidence. That he had no bias or prejudice 
resting on his mind. That he had spoken freely in the 
presence of the prisoner’s counsel before he was taken on 
the jury, and warned them that he was in favor of capital 
punishment; that he told them if he was taken on the 
jury his mind was impartial—if innocent he would acquit 
defendant, if guilty convict him, and that he never ex- 
pressed himself to any one as to the guilt of the prisoner 
except in that qualified way. It is a well settled rule that 
a juror whose integrity and competency is thus assailed 
after verdict may vindicate himself by affidavit. 7 Ga., 
143. And when the assault is thus made, it is but just that 
the juror may be heard in his own vindication, and when 
so heard the court will stand in the position of a trior, and 
if he should pronounce him, from all the proofs submit- 
ted, a competent juror, it will be no sufficient ground for 
new trial, unless there was decided error in the judgment . 
so pronounced. 7 Ga., 143; 15 /6., 223. Even loose re- 
marks made by a juror before he is sworn work no disqual- 
ification if they are explained after trial by affidavits and 
he is shown to be impartial. 60 Ga., 258. Moreover, when 
the competency of a juror for partiality is assailed after 
verdict, the burthen is upon the one who attacks him ; all 
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the presumptions of law are in favor of his competency, 
18 Ga., 343; 19 Jb., 123. 

After carefully examining the affidavit submitted to the 
court below on this issue, and when the record shows that 
the juror freely communicated his views to the counsel for 
prisoner several days before the trial, in full accord and 
harmony with those set forth in his affidavit, which is not 
denied by the counsel, but sustained by the affidavits of 
other witnesses who were present, we are not prepared 
to hold that the court below erred in overruling this ground 
of the motion. On such an issue of competency ofa juror, 
great deference is properly due from a reviewing court to 
a judge before whom sucha trial is had, and who sees or 
hears the witnesses and looks upon the surroundings of 
such an investigation. 

6. The charge of the court upon the subject of the 
drunkenness of the prisoner, as complained of in the elev- 
enth ground of the motion, was fully as favorable to de- 
fendant as he could expect. The rule laid down: “That 
drunkenness could be looked to, to ascertain and deter- 
mine the condition and state of the defendant’s mind, 
and thus throw light upon the inquiry whether there was 
malice on the part of the defendant in the perpetration of 
the act charged,” was fully as far as any decision on this 
point has extended in behalf of a party on trial. alone 
vs. State, 49 Ga., 211; and even this has been since ques- 
tioned by more recent decisions. 59 Ga., 174. 

7. As to that portion of the charge of the court com- 
plained of in the eighth ground of the motion, to-wit: 
“If a deadly weapon is used to accomplish the killing 
which is likely to produce death, in the manner the proof 
shows that it was used, the law presumes the person using 
it intended to kill.” The objection made to this portion 
of the charge is that the court therein expressed an opin- 
ion on the proof submitted. 

Wrested from the context of the charge, it would at first 
blush seemingly bear such aconstruction. But these same 
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words, used just as here set forth in the case of Hanvey vs. 
State,at the present term, were held by this court not 
to be error in a charge as there given. The court was in- 
structing the jury generally as to legal presumptions aris- 
ing or flowing from certain acts. The judge said: “If a 
deadly weapon is used to accomplish the killing which is 
likely to produce death, in the manner the proof shows it 
was used, then the law presumes,” etc. By this he in- 
structed the jury that the mere use of the deadly weapon 
to accomplish the killing would not raise the presumption 
the accused intended to kill; but one further fact must 
appear, he must use it in a manner also likely to produce 
death. The proposition was a two-fold one: first, the 
deadly weapon must be used with intent to kill, and sec- 
‘ondly, in a manner to kill. To strike one a blow witha 
knife (a deadly weapon) closed, would not raise a legal 
presumption of intention to kill, and yet one might so 
strike wishing to kill. Yet if he struck with a knife open, 
then it would be used in a manner to kill, and being with 
a deadly weapon, the legal presumption would 
be, he intended to kill. Up to this part of the charge no 
application of the general principles he was submitting 
had been made to the case at bar, and therefore no refer- 
ence to the proof in the case could have been intended as 
complained of in this ground of the motion. 

8. We see no error in the charge on the effect of posi- 
tive and negative testimony, as it is set forth and assigned 
as error in the thirteenth ground of the motion, but the 
same was correct as given. 14 Ga., 55,62; 27 /b., 649; 
42 1b.,474; 12 Jb., 213. 

g. The charge complained of in the ninth ground is in 
the language of the Code, and was not error. 

10. There was no error in refusing the charge asked for 
in the eleventh ground; the charge on the subject of 
drunkenness was given as fairly and liberally as the law 
warranted. 

11. The twelfth ground is abandoned. 
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12. There was no error in considering the affidavit of 
Merrell on the motion, it was practically verified by the 
superadded affidavit attached, and which was sworn to by 
him. ; 

13. Having thus disposed of all the grounds except 
those statutory grounds of the verdict beirg contrary to 
law and evidence, etc., we do not deem it necessary to 
enlarge upon these. The picture of this bloody drama, 
as presented by this record, reveals no ground of pallia- 
tion for the enormity of this offence. If the testimony 
is reliable, this murder was committed with a premedita- 
tion and preparation that makes it wilful murder. The 
gun is purchased ; deadly loads of bullets procured, threats 
made, and purposes disclosed, until the tragedy is con- 
summated by deliberately shooting his victim as he was 
retiring from him unconscious of his peril and unaware of 
offence given. If this is not murder, the crime is unknown 
to the criminal jurisprudence of our state. 

Judgment affirmed. 


BAKER vs. THE WESTERN AND ATLANTIC RAILROAD 
COMPAXKY. 


. Ifan employéof a railroad company be injured without fault or neg- 
ligence on his part through the negligence of another employé, he 
may recover. 

. It is the duty of a railroad company to furnish its employés reason- 
ably safe tools and materials for their use in its service, but an 
employé who is aware of the dangerous condition of any particular 
tool or instrument, and nevertheless uses it, cannot have redress 
for an injury resulting therefrom. 

. Nor will the fact that the employé knowingly undertook to use a 
dangerously defective tool under the immediate command of a 
superior employé, give him a right to recover. 

. A question not made in the court below will not be considered 
here. 


Railroads. Damages. Negligence. Master and Ser- 
v 68—46 
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vant. Before Judge FAIN. Catoosa Superior Court. 
August Term, 1881. 


Reported in the decision. 


W. K. Moore; JAs. HUNT, for plaintiff in error. 


W. H. PAYNE; R. J. McCamy, for defendant. 


‘SPEER, Justice. 


This was an action brought by plaintiff in error as an 
-employé against the defendant to recover damages result- 
ing to the plaintiff by reason “of injuries he sustained in 
an injury to his eye caused by a small piece of iron or steel 
flying off from the stroke of a heavy hammer upon a 
cleaver, striking him in his eye and becoming imbedded 
in the pupil or ball of his eye. He alleges that he was, 
at the time of the injury, holding the cleaver, and they 
were cutting a bar to fit on the track, and the hammer 
and cleaver used on this occasion were both unfit instru- 
ments to be used for said purpose of cutting bars-—both 
being worn and part of the face of the hammer, more 
particularly the front part, being broken and worn off so 
as to cause the hammer to bounce and slip and knock or 
throw off other parts of the face thereof, and the cleaver 
being much battered and worn; and the injury aforesaid 
was occasioned by the use of said improper and unfit 
tools. That the defendant knew, and the proper offi- 
cers knew, that the tools were unsafe and worn as afore- 
said, and had been notified of their condition by plaintiff 
and others, but had failed to repair them.” He further 
avers that the defendant and its officers and employés, 
including the track boss, were guilty of negligence in fail- 
ing to keep their tools in proper repair and fit for use, 
and in failing to order their work carried on in such a 
way as not to hurry the hands while using defective 
tools, and that the failure and omission of duty as afore- 





| 


FEBRUARY TERM, 1882. 731 
Baker vs. Western and Atlantic Railroad Company. 


said of defendant’s employés while carrying on the work 
as aforesaid, caused the serious injury to be inflicted upon 
plaintiff as complained of, and that plaintiff was without 
fault in the premises, etc. 

Baker, the plaintiff, testified “that he was injured about 
the time alleged; had been in cefendant’s employment 
about six months at that time. That on the day of the 
injury the hands were returning, on account of rain, to 
their shanties. That Mitchell, the boss of the hands, dis- 
covered one of the iron rails of the track was broken 
about a foot fromthe end. The boss told witness to get 
a cleaver off the dump car, and told another hand to take 
the sledge and cuta bar of iron lying near the broken rail 
so as to fit it in place of the brokenrail. Told the striker 
to give it h—1, as the passenger train would be due in 
fifteen minutes; went to dump car and got hold of the 
only cleaver he could find sharp enough to cut the bar; 
there were others there, but they were too dull; the one 
he took was battered almost down to the eye but had 
been recently ground. The usual hammer used in cut- 
ting bars was the striking hammer; the sledge then used 
was a good deal heavier and was used generally in break- 
ing off the bar after it was cut. The edges of the ham- 
mer were broken and its surface uneven; it was used in 
striking the cleaver when they were in a hurry—sometimes 
to strike the cleaver in cutting bars of iron, and there was 
more danger in using it with its uneven face than if it 
had been smooth and even, and he knew this at the time. 
He had complained to the boss some time before this 
more than once that the tools were not in good order, 
and the boss had told him he would have them all sent to 
the shop and repaired at the end of the quarter. That 
the road had offered a premium to the track boss who 
would keep up the best track at the least expense to the 
company, and he was trying to get it. Witness knew the 
condition of these tools, and knew they were more un- 
safe than they would be if kept in good order. The 
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sledge had been in use about four months, and only used 
for cutting iron with when in a hurry. The striker was 
the strongest and quickest they had. Witness objected 
to the striking being done with the sledge at the time, 
just before he was hurt; but was uneasy about the train 
being wrecked and somebody hurt. He had worked on 
the road seven yearsinall. They were working in a hurry 
to get the bar on before the train came, and succeeded a 
minute or two before it came.” Witness then described the 
extent of injury, pain, etc., and the cause of the injury 
as alleged in his writ. 

Dr. Kirkpatrick, a physician, testified as to the injury 
and its extent and probable consequences to plaintiff. 

Plaintiff having closed the court charged the jury: 

(1.) That the Code provides that employés of railroads 
can sue for damages when there is no negligence on their 
part, but the injury occurs on account of some act of a 
co-employé. If the person suing is himself an employé 
of the company, and the damage was caused by another 
employé, and without fault or negligence on the part of 
the person injured, his employment by the company shall 
be no bar to a recovery. Prior to 1856 there was no 
right of action by an employé whatever when the injury 
was caused by the negligence of a co-employé; but the 
statute and its construction by the supreme court now 
govern. There is but one ground upon which an em- 
ployé can recover, and that is when there is no fault on 
his part—when he is entirely faultless. Therefore, the 
employé must exercise ordinary care and diligence to 
prevent an injury to his person—he must be wholly with- 
out fault. If both are at fault—if he contributes any- 
thing in the way of negligence and the co-employé is also 
at fault, then he could not recover. If neither are at 
fault, and the company show they have exercised reason- 
able care and diligence, then he could not recover, because 
it would be an accident. He must show he is without 
fault, and the burthen is upon him; but he can recover if 
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no fault is shown on his part whatever and there was 
fault on the part of the railroad company. 

(2.) An employé under the law is presumed to be negli- 
gent if he works with tools he knows to be defective, and 
knows them to be dangerous. If the plaintiff, being a 
free man and having the right to manage his own conduct 
and person, continues to use tools or machinery that are 
defective and dangerous, then he could not recover. If 
he knew of the danger of working with them, he could 
not recover at all, whatever the injury might be. The 
law, however, does provide the company shall keep tools 
in reasonably good repair forthe business to be transacted 
with them. That burthen is on the company. Still, if it 
fails to do it, and it is known to the employé, then in 
using such tools he is not free from negligence. He is 
bound to exercise ordinary and reasonable care. Ordi- 
nary care is that care which every prudent man takes of 
his own property, or for the protection of his own person. 
That he is bound to exercise. If the employé did not 
know of the defects of this hammer, and it was such as 
ought not to be used, or if he did not reasonably know of 
these defects, and could not by the exercise of ordinary 
care and diligence know of them, if they existed, then 
he would be entitled to recover, unless the railroad com- 
pany shows that the co-employé has exercised all reason- 
able care and diligence. No man can recover on account 
of his own negligence, and this you must determine from 
the testimony. If plaintiff was injured on account of the de- 
fective nature of the tools used by himself and other em- 
ployés engaged with him, and he knew of the defective na- 
ture of the tools at the time he used them, then this was 
fault on his part which would prevent a recovery if the defec- 
tive tools were the cause of the injury. While it is negli- 
gence on the part of the company to fail to furnish suit- 
able tools, and it would be liable for the failure if the 
employé did not know their defective character, yet if 
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he did know of the defect, and the injury resulted from 
this cause, he cannot recover. 

(3.) Neither does it change the case if the section boss 
directed the use of the defective tools, it still is negli- 
gence for the employé to use the dangerous tools, which 
will prevent recovery on his part. Neither would notice 
by plaintiff to his boss that the tools were defective and 
needed repairs relieve the plaintiff from blame in using 
them afterwards. He had the right to quit work or take 
the risk; and if he was hurt, he must take the consequences. 
If the tools, by reason of being out of repair, were more 
dangerous than being kept in repair, still if a person of 
ordinary prudence would, under the circumstances, have 
continued to use them, then the plaintiff would not lose 
the right to recover for an injury arising from the use of 
such defective tools. 

(The balance of charge is as to the rule of ascertaining 
damages, of which there is no complaint.) 

The main and only ground of error insisted upon here 
by counsel for plaintiff, is as to the charge of the court, 
above given in substance. 

The charge embraces, when analyzed, three propositions 
of law: 

First: The right of action given to an employé to re- 
cover against the common master, in this case the railroad, 
for the fault or negligence of a co-employé. 

Second: The right of an employé in such a case to re- 
cover where he works with defective and unsuitable tools, 
which are the cause of the injury, if he knowsat or before 
the time of the injury that they are defective and un- 
suitable. 

Third: The right of the employé to recover who may : 
be injured by unsuitable tools, whose unfitness he has 
knowledge of, if he does such work by the direct com- 
mand or order of his superior employé. 

We have given a brief and yet sufficient synopsis of 
the testimony on the trial to show that the evidence in 
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the case invoked instructions on these different proposi- 
tions of law that were submitted by the court to the jury. 

The evidence showed a case in which the plaintiff was 
injured by the use of defective tools, whose defective 
character was at the time well known to him, and that he 
used them under the order and command of his superior 
or boss employé, and that damage resulted from the use 
thereof to plaintiff. 

1. As to the first proposition submitted by the court as 
to the right of the employé to recover against a railroad 
company, it was given in the language of the Code, and 
therefore cannot be error. 

Code, §3036, establishes and fixes the rights of the em- 
ployé to recover, and the liability of the road for an injury 
resulting from the fault or negligence of a co-employé so 
clearly, and the construction of this section has been so 
often before this court, that we do not think it necessary 
to enlarge upon it here. “If the employé injured is with- 
out fault or negligence, and the damage was caused by 
another employé, then he can recover, otherwise not.” 
This rule, we think, was given by the court substantially 
and clearly to the jury, and there was no error in it. 

2. Was the instruction of the court correct, as set forth 
in the second proposition as to injury resulting from de- 
fective or unsuitable tools? 

It must be remembered that the court charged the jury 
that it was the duty of the railroad company to furnish 
to its employés proper and suitable tools to perform the 
work assigned them, and the failure to do so was uegli- 
gence on the part of thecompany. But notwithstanding 
this negligence, if the employé knew the tools were dan- 
gerous, unfit and unsuitable, if he nevertheless worked 
with them and was injured, then he was at fault and could 
not recover; but if, without this knowledge, he acted as a 
man of ordinary prudence and. care, in working with such 
tools, and was injured thereby, he could recover. 

We think the principle here charged was recognized by 
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this court in the case of the Central Railroad vs. Kenny, 
58 Ga., 490, where the suit was brought for injury to 
the plaintiff by reason of the use of a defective hand-car 
of which he was in charge ; this court said: ‘‘ He cannot 
recover without making it appear that he did not dis- 
cover the defect in time to avoid exposing himself to the 
danger, or that the defect was of such a nature as not to 
be discoverable in the reasonable and ordinary exercise 
of diligence in the course of his duty.” So, in the case of 
Fohnson vs. The Western and Atlantic Railroad Company, 
this court held, “Where an employé of a railroad company 
knowingly uses defective machinery, he cannot recover 
damages for injuries resulting therefrom.” 55 Ga., 133. 

So likewise in the case of Zhe Western and Atlantic 
Railroad Company vs. Bishop, 50 Ga., 465, this court said : 
“It is the duty of a railroad company to furnish to its 
employés reasonably safe material and tools for their use 
in its service; but an employé who is aware of the dan 
gerous character of any particular tool or instrument, and 
uses it, cannot, if he is damaged, have redress by an ac-. 
tion, espevially if he had agreed to take upon himself the 
risk of his business.” 

The evidence in this case of the plaintiff establishes 
the fact that he was aware the implements he was engaged 
in using were unfit and unsuitable and dangerous, and 
with this knowledge he took the risk. Can it be said he 
was faultless? 

3. But did the fact that he undertook this dangerous 
duty by the immediate order of his superior (the boss 
trackman) excuse him and relieve him from the rule that 
he must be without fault ornegligence? This proposition 
was given in the case of Zhe Western and Atlantic Railroad 
Company vs. Adams, 55 Ga., 279, by the circuit judge, 
but he was reversed, and this court held: “An employé 
cannot recover damages from a railroad company for in. 
juries sustained by him on. account of the negligence of 
a co-employé, unless without fault himself; even though 
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in performing the act which resulted in the injury he was 
acting under the orders of a superior.” Judge Warner 
in delivering the opinion said: “The statute makes no 
distinction between the grades or classes of employés of 
a railroad company, and therefore the courts are not 
authorized to recognize any such distinction, so as to ena- 
ble the plaintiff to recover on the principle of contributory 
negligence, as assumed in the charge.” 

The point made before this court that the fault or neg- 
ligence of this plaintiff was in consequence of an emer- 
gency that suddenly arose, and that made it imperative 
on him to use the implements so as to relieve himself 
from any imputed fault or negligence, does not, so far as 
the record shows, appear to have been made in the court 
below, by any request of the court to instruct the jury 
thereon. If such instructions had been asked and refused, 
or if asked and the jury had disregarded them, then it 
would have been our duty to consider them. 


Taking the whole case together as to the law and facts 
within the record, we see no such error in the rulings or 
the verdict as authorizes us to interfere. 

Judgment affirmed. 


FLOURNOY & EPPING vs. WILLIAMS. 


1. Sayings of one member of an alleged partnership, not made in thé 
presence of the others, or brought to their knowledge and assented 
to or ratified by them, are inadmissible to establish the existence of 
the partnership so as to bind the other parties. 

2. Sayings or writings of a party in his own favor, made in the ab- 
sence of the other party, are not admissible on behalf of the per- 
son making them. 

3. A charge not applicable to the facts of the case should not be 
given. 

(a.) Where an agent employs another to aid him in the conduct of 
his agency, the person so employed does not become a partner of 
the agent as to the principal, and the agent may sue the principal 
for commissions without joining such person with him. 
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Evidence. Partnership. Charge of Court. Verdict. 
Before Judge WILLIS. Talbot Superior Court. Septem- 
ber Term, 1881. 


Reported in the decision. 

SAMUEL B. HATCHER, for plaintiffs in error. 

J]. M. MATTHEWS; J. H. MARTIN, for defendant. 
SPEER, Justice. 


The plaintiffs brought their suit against the defendant 
to recover a balance alleged to be due, with interest, on 
account stated, attached as a bill of particulars. To this 
suit defendant filed a plea of set-off by account, in which 
he alleged plaintiffs were indebted to him for commissions 
due on seventy tons of guano sold for him at four dollars 
per ton. Under the evidence and charge of the court, the 
jury returned a verdict in favor of the defendant below 
for the sum of eighty-four dollars and eighty cents. 

The plaintiffs made a motion for a new trial on several 
grounds, which was refused by the court, and plaintiffs 
excepted. The defence set up by plaintiffs to the account 
plead as a set-off by defendant, was that the defendant 
was not entitled to receive his commissions on the guano 
sold until all the guano notes were collected; that de- 
fendant guaranteed the collection on the guano he sold ; 
that there was still unpaid a large amount of the guano 
sales made by defendant. That if they owed any one for 
the commissions on said guano sales, they owed Williams, 
Martin & Bro., as partners, and not Williams alone, and 
hence, the set-off pleaded was not a mutual debt between 
plaintiffs and defendant, and could not be pleaded as a set- 
off in this suit. Upon these two points the controversy 
in the case was heard. 

1. The first ground of error assigned in the motion for 
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new trial by plaintiffs was the exclusion of certain letters 
written by Martin & Bro., to plaintiffs, to establish the 
fact that the set-off pleaded was the debt of Williams, Mar- 
tin & Bro., joint agents in the sale of the guano. The 
object of the letters thus offered was to establish the fact 
of a partnership between Williams and Martin & Bro. 
While we admit that it was both relevant and proper un- 
der the issue presented to establish this fact, yet we do 
not think the letters were admissible for such a purpose. 
Martin & Bro. were not parties to this suit, and the let- 
ters were not admissible as admissions. The question on 
this issue was, were Williams, Martin & Bro. partners in 
the sale of this guano for plaintiffs; and it is a well settled 
rule, ‘that the sayings or admissions of one of an alleged 
partership, not in the presence of the others, nor brought 
to their knowledge and assented to or ratified by them, 
are inadmissible to bind the other party, or establish the 
existence of a partnership.” 44 Ga., 228. Partnersare but 
agents, one for the other, and the declarations of an agent 
are not admissible to establish the fact of his agency, in 
the absence of his principal. 

2. Neither was there error in ruling out the letters writ- 
ten by plaintiffs, in reply to the letters of Martin & Bro. 
They were simply the sayings of plaintiffs in the absence 
of the defendant, Williams, and were inadmissible. 

3. Error is also assigned on the refusal of the court. to 
charge as requested by plaintiffs in error, “ If the jury be- 
lieve from the evidence that Williams went to Columbus 
with the knowledge and consent of Martin & Bro., and at 
their instance, and made a contract with plaintiffs, who 
at the time knew that Martin & Bro. were to sell jointly 
with Williams, then the contract. is with Williams, Martin 
& Bro., and it would not be necessary for Martin & Bro. 
to be present.” 

We cannot, after a careful examination of the testimo- 
ny, see that the charge as requested was pertinent, or sup- 
ported by the facts proved on the trial. The issue presented 
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was, whether there was a partnership between Williams 
and Martin & Bro., as to plaintiffs. It is an undisputed 
fact that the original contract was made between the plain- 
tiffs and Williams, for him to sell this guano. Afterwards 
Williams seems to have interested Martin & Bro. as agents 
to aid him, as he claims, in the work. Admitting they were, 
as claimed by plaintiffs, joint agents with Williams, that 
of itself does not constitute them partners as to plaintiffs, 
if they were not embraced in the contract Williams made. 
If Williams made the contract alone with plaintiffs, and 
he afterwards engaged Martin & Bro. as his agents, to aid, 
the contract still was between him and plaintiffs, and he 
could collect on it without joining Martin & Bro. 

Williams testifies he employed Martin & Bro. Such is 
also the testimony of Martin, and this is corroborated by 
Flournoy himself, one of the plaintiffs, and the book- 
keeper, who testified that Williams contracted with the 
firm ; and we find no evidence in the record that changes 
this contract, as between Williams and the plaintiffs, so as 
to make Williams and Martin & Bro., partners in their 
dealings with plaintiffs. We see, therefore, no relevancy 
in the charge asked for under the facts, but it only would 
have presented an irrelevant issue to the jury, without 
aiding them to a conclusion. The two simple questions 
in this case were, did the defendant, Williams, guarantee 
the collection of the guano debts contracted, as claimed 
by plaintiffs? Second, were the parties who sold this 
guano partners, as to these plaintiffs, in any contract made 
with them that would make the debt due for commissions 
on sales had a debt due to them as partners, and, there- 
fore, not such a debt as defendant, Williams, could plead 
as a set-off to plaintiffs’ suit ? 

On both of these issues of fact, under the evidence, the 
jury have passed, and, we think, admitting it is conflict- 
ing, there is sufficient evidence to sustain their finding, 
and as the law of the case was fairly given in charge, we 
see no legal reason for disturbing the verdict. 

Judgment affirmed. 
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GURNEE, Jr., & Co., vs. SPEER, treasurer. 
[This case was argued at the last term, and the decision reserved.] 


. It is the duty of the state treasurer to keep safely the funds of the 
state, and to pay out the same only upon the warrants of the gov- 
ernor, when countersigned by the comptroller general, excepting 
drafts of the president of the senate or speaker of the house for 
sums due to the members or officers thereof. It does not become 
a ministerial duty on his part to pay bonds of the state until an 
appropriation shall have been made for that purpose, an executive 
warrant issued and countersigned by the comptroller general ; and 
these are conditions precedent to the — of a mandamus to com- 
pel payment by him. 

. Article VII, section XIII, paragraph 1 of the constitution of 1877, 
which declares that the proceeds of the sale of the Western and 
Atlantic, Macon and Brunswick, or other railroads held by the state, 
or any other property owned by the state, whenever authorized to 
to be sold, shall be applied to the bonded debt of the state, and to 
ho other purpose, does not amount to a specific appropriation 
or application of funds to any particular bonds, so as to authorize 
their payment directly by the treasurer. 

. The act of 1875 is not unconstitutional. It is merely a safeguard 
to prevent the payment of bonds which may have been already paid, 
and a means of detecting the spurious and separating them from 
the good. It neither repudiates bonds, nor takes away any remedy 
from the holder, nor impairs the state’s obligation to pay any valid 
bonds. 


Bonds. Officers. Laws. Constitutional Law. Trea- 
surer. Before Judge HILLYER. Fulton Superior Court. 
May Term, 1881. 


Reported in the decision. 


C. C. KIBBEE; HOPKINS & GLENN, for plaintiffs in 
error. 


CLIFFORD ANDERSON, attorney general, for defendant. 


CRAWFORD, Justice. 


This case comes before this court on the refusal of the 
judge below to grant a mandamus against D. N. Speer, the 





712 SUPREME COURT OF GEORGIA. 


Gurnee, Jr., & Co. vs. Speer, treasurer. 


treasurer of the state of Georgia. The relators allege that 
they are the dona fide owners of twelve thousand five hun- 
dred dollars of the bonds of the state of Georgia, issued 
in 1840 and 1841, and due in 1870 and 1571; that the 
same were presented at maturity at the treasury for pay- 
ment, which was refused, the state having failed to pro- 
vide means for their redemption. That since that time 
the state has appropriated the money for the payment of 
these bonds, and their payment has been again demanded, 
but again refused, the treasurer referring to the act of the 
general assembly, approved March the 2d, 1875 as the 
ground of his refusal. 

The answer of the treasurer to the rule to show cause 
denied the jurisdiction of the court to grant the mandamus 
prayed. And further answering said, that the bonds of 
the relators had never been registered as required by the 
act of the general assembly of March 2d, 1875, nor had 
the said act otherwise been complied with, and he was 
therefore prohibited by the said act from paying them, and 
he pleaded the same in defence of his refusal to pay. 
He admitted demand, and the sufficiency of money in the 
treasury with which to pay, but denied that any appro- 
priation had been made,. as the law prohibited the pay- 
ment of the said bonds because they had not been regis- 
tered as required by the aforesaid act of 1875. 

1. The first question involved in this record is one of 
the jurisdiction of the court to grant a mandamus against 
the state treasurer. To determine this it is necessary to 
inquire whether the duty to be performed is ministerial 
only. 

By the constitution of Georgia the officers of the exec- 
utive department consist of the governor, secretary of 
state, comptroller general, and treasurer. The duties of 
these officers are defined by the constitution and the laws. 
That the treasurer shall pay no money from the treasury 
except by appropriation made by law is declared by the 
constitution in article III, section VII and paragraph XI. 
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By the law he is to receive and keep safely all the money 
paid to him in behalf of the state, and to pay out the 
same only on warrants drawn by the governor when coun- 
tersigned by the comptroller general, except drafts drawn 
by the president of the senate and the speaker of the 
house of representatives, for sums due the members and 
officers of their respective bodies. 

How, then, without the executive warrant, is the treas- 
urer liable to an absolute order by mandamus to pay out 
a dollar except as provided both by the constitution and 
law, that is, where there is an appropriation first made and 
afterwards upon executive warrant? If there were an 
appropriation made by the legislature, and the governor 
had drawn his warrant, and the treasurer were then to 
refuse to pay, the act of payment then being ministerial 
only, the power of the courts might be invoked by man- 
damus. It was held in the case of Decatur vs. Paulding, 
14 Peters, 497, that “In general the official duties of the 
head of one of the executive departments, whether im- 
posed by act of congress or by resolution, are not mere 
ministerial duties. The head of an executive department 
of the government in the administration of the various 
important concerns of his office, is continually required 
to exercise judgment and discretion.” On this ground a 
mandamus was refused, Chief Justice Taney delivering 
the opinion. 

In 6 Howard, 92, the same doctrine was laid down, and 
Justice Nelson says that, ‘‘ The constitution provides that 
no money shall be drawn from the treasury but in conse- 
quence of appropriations made by law, and that all mon- 
eys appropriated for the war and navy. departments are 
to be drawn by warrants of the secretary of the treasury 
upon requisitions of the secretaries of those departments, 
and then to be countersigned by the comptroller.” He 
concludes by saying that it would not do to say that the 
mandamus would show the title of the relator to the pay, 
and whether there were any moneys in the treasury ap- 





714 SUPREME COURT OF GEORGIA. 


Gurnee, Jr., & Co. vs. Speer, treasurer. 


plicable to the demand; for upon this ground any credi- 
tor would be enabled to enforce his claim by means of 
this writ, and the proceeding by mandamus would become 
as common as the action of assumpsit against individuals. 

Again, in 17th Howard, 284, it was held that mandamus 
could only issue in cases where the act was merely minis- 
terial, and in reference to which neither judgment nor 
discretion was left to the officer, in determining upon a 
matter of fact or of law. 

We have seen by our constitution that the treasurer is 
the head of one branch of the executive department of 
the state. We have seen that he can pay no money out 
of the treasury except upon executive warrant, counter- 
signed by the comptroller general. We have seen that 
under the constitution he can pay no money at all except 
by appropriation made by law. This being true, and pre- 
termitting the question of the exercise of his judgment 
or discretion on the legality of the payment, is the duty 
to be performed by him in this case merely ministerial ? 
Has the legislative appropriation been made? Has the 
executive warrant, countersigned by the comptroller gen- 
eral, been obtained by the relators? Nothing of the sort 
has been done, nor is it claimed that it has. If, therefore, 
this has not been done, before mandamus should issue, 
ought it not to appear that it is the duty of the treasurer 
to pay without an executive warrant, and without an ex- 
isting legislative appropriation ? 

But it is claimed that such an appropriation was made, 
and besides, that by the constitution of 1877 provision 
was made for the payment of these bonds, which makes 
no further appropriation necessary. 

The clause here referred to will be found in article vil, 
section XIII, paragraph 1, which simply declares that the 
sale of the Western and Atlantic, Macon and Brunswick, 
or other railroads held by the state, or any other property 
owned by the state, whenever authorized to be sold, the 
proceeds from such sale shall be applied to the payment 
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of the bonded debt, and used for no other purpose so long 
as she has any existing bonded debt. The bonds of the 
relators nor any other particular class of bonds is — 
for payment by this clause in the constitution. 

Relators further allege that the refusal to pay deine 
bonds is justified by the treasurer, under the act of the 
general assembly of March 2d, 1875, and that the said act 
is unconstitutional. 

Unconstitutional because it materially affects the reme- 
dy of the relators as to its enforcement; and, because the 
performance of a contract should not be left to the discre- 
tion of an officer designated after contract made; and, 
lastly, that to impose conditions after the contract is com- 
plete is to impair its obligations. 

In considering these grounds of objection to the act of 
1875, we admit that nothing can be more material to the 
obligation of a contract than the means of its enforce- 
ment, and that the idea of validity and remedy are insep- 
erable, and are parts of the obligation which the constitu- 
tion guarantees against impairment. 

How this legal principle is applicable to these bonds 
does not appear. The same means of enforcement exist- 
ing when they were issued, exist to-day. Their payment 
depended upon a legislative appropriation then, and de- 
pends upon a legislative appropriation now. So that the 
doctrine of enforcement and remedy has no status in this 
case. To invoke such doctrine, they should first show a 
remedy, or that the legislature had clothed the treasurer 
with power to pay, and then revoked it. 

Upon the second ground of complaint, which is, that 
the performance of a contract should not be left to the 
discretion of an officer designated after contract made, 
we say, that there has been no change in the discretion of 
the officer designated to pay the public debt since the 
issuance of these bonds. The payment in all cases, and 
for all debts, has been hitherto made by provision of law, 

v 68—47 
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and, after legislative appropriation, upon executive war- 
rant. When payments are now made, they are made in 
the same way, but always under and by legal authority, 
which must exist before the treasurer can be called on to 
pay. 

The third subject of relators’ complaint is, that the act 
of 1875 imposes conditions upon the holders of these 
bonds, which impair the state’s obligation to pay. 

The relators most earnestly maintain that the act of 
1875, being obnoxious to all these objections, is unconsti- 
tutional and, therefore, void. An examination of the act 
itself, shows by its caption that it was an act to protect 
the people of Georgia against a repayment of past due 
bonds. 

These bonds matured in 1870-71, and the legislature of 
1875, believing that many of the bonds which matured 
prior to 1872, had been paid, and fraudulently re-issued, 
enacted this law to secure the state against a second pay- 
ment. Its provisions required that all such bonds should 
be registered within five months from the passage of the 
act, and upon the failure todo so they were to be deemed 
prima facie to have been paid and illegally re-issued. 
Other provisions of continuous ownership were also re- 
quired, to enable the general assembly to identify them. 
This registration and information were to be presented to 
the governor, who, when satisfied that they were properly 
chargeable to the state, was to direct the treasurer to pay 
them. Two months notice, by publication in two news. 
papers in the city of Atlanta, and two in the city of New 
York, was further provided. There was no repudiation 
of one dollar of the state’s bonded indebtedness. It only 
provided the means of inquiring into the amount really 
due, and prescribed the manner in which the payment was 
to be made. It is to be observed that the state only 
wanted the assurance that these past due bonds were in 
the hands of dona fide holders, and had not been fraudu- 
lently put in circulation a second time. 
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Besides, it will be noticed that the act, even if not com- 
plied with, does not declarethat the bonds are never to be 
paid, but that they are to be considered prima facie frau- 
dulent only to the extent of not allowing the treasurer to 
pay them, except by the direction of the governor. In 
other words, the act reserves the genuineness of such 
bonds as are of doubtful validity to be passed upon by the 
governor before they are to be paid by the treasurer. But 
nowhere does it declare that unregistered bonds shall not 
be provided for by the legislature, or that they shall be 
barred or forfeited. Moreover, this act created no new 
obligation upon the governor, distinct and additional to 
such as was upon him when these bonds were issued. His 
warrant could not then have been demanded, directing the 
treasurer to pay a bond of doubtful genuineness any more 
than now. To draw money from the treasury required 
then, as now, the joint act of the governor and treasurer, 
and without such joint act, except as before stated in this 
opinion, the treasurer can no more pay out money lawfully 
than the watchman. 56 Ga., 676. 

There being no change, then, in the enforcement of this 
pre-existent contract dependent upon the discretion of the 
governor, from that supervision which he had over the 
contract when entered into, this case does not fall within 
the reason of the rule laid down in the cases cited by 
counsel for plaintiff in error. Nor has the legislature, in 
the act complained of, attempted to bar or forfeit the 
right of these bondholders: to demand and receive pay- 
ment for their bonds, and for that reason this act differs 
toto celo from many of the authorities produced. 

In concluding our opinion upon this case, we desire ex- 
pressly to disclaim any intimation that these bonds have 
been paid, or that they are illegally in the hands of the 
relators. We simply rule that, on the facts made by the 
pleadings, the writ of mandamus does not lie against the 
treasurer. 

Judgment affirmed. 
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BONNER eéf¢ al. vs. HOLLAND ef al. 


1. While the evidence in this case is conflicting, yet we cannot say 
that the verdict is contrary to law, evidence, or the charge of the 
court. 

2. Beneficiaries of a trust cannot both hold and enjoy the proceeds of 
their trust property and at the same time recover the property itself 
from one who paid full value therefor. Equity will not aid them 
in such an effort. 

“(a.) Beneficiaries of a trust, who claimed that certain land was a part 
of the trust estate, though held by their trustee in his own name, 
after sale of the property by him sought to pursue the fund arising 
therefrom, by bill in equity, into certain land bought by the trustee, 
which litigation resulted in a compromise, by which a part of the 
land was set aside to an individual creditor of the trustee. and the 
.cestut gue trusts were to take a decree against the trustee as to the 
balance of the land, which was of more value than the proceeds of 
the first lot: 

Held, that in a subsequent suit by them to recover the first lot, the pre- 
sumption would be that they recovered in the suit for the proceeds 
according to the compromise, and the o”us Would be on them to 
show that such effort to recover the proceeds had proved fruitless. 


New Trial. Verdict. Trusts. Before Judge ERWIN. 
Hall Superior Court. September Term, 1881. 


Reported in the decision. 


D. M. DuBosE, for plaintiffs in error. 


J. B. Estes & Son; N. J. HAMMOND; CANDLER & 
THOMSON, for defendants. 


SPEER, Justice. 


Plaintiffs in error brought their bill in equity in Hall 
superior court to recover a tract of land containing six 
hundred acres, known as the “ Limestone Spring tract” 
originally, now as “ New Holland Springs,” lying in Hall 
county. 
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There was, under the evidence and charge of the court, a 
verdict for the defendants, whereupon complainants made 
a motion for a new trial, which was overruled, and com- 
plainants excepted. The record discloses that the prem- 
ises sought to be recovered belonged originally to Isaac 
Ramsey, late of Columbia county. That he died testate 
about the year 1860. That by the fourth item of his will 
one-fourth of his estate was given ‘“‘to W. H. Bonner, for 
the use of his wife, Sarah E. Bonner, (a daughter of tes- 
tator) during life, and at her death to her children, if any, 
if none, to W. H. Bonner absolutely.” Under the will, 
the executors (of whom Bonner was one) were authorized 
“to sell any property not specifically bequeathed, at public 
or private sale without an order of court.” That during 
the existence of the trust estate the trustee was empow- 
ered to sell any portion of the trust estate, re-investing 
proceeds on like trusts and limitations. That in the dis- 
tribution of the testator’s estate this “‘ Limestone Spring 
tract” of land was, by a private sale at auction, among 
the executors, bid off for Mrs. Bonner, a deed made to 
John Bonner, individually, dated 12th of March, 1863, aid 
recorded 25th of March, 1863. That on 25th of March, 
1867, by deed duly recorded, John Bonner conveyed the 
land to W. H. Bonner, husband of complainant. It is 
alleged that though the deeds were thus made, yet the 
property was in fact intended to be, and was received as, 
part of the estate of Mrs. Bonner under the trusts in her 
father’s will, and was her trust estate. 

Further it appears, and is so alleged, that W. H. Bon- 
ner, on the fifth day of April, 1871, by deed duly recor- 
ded, sold and conveyed for the consideration of $3,600.00 
“the Limestone Spring place” to Thomas Alexander and 
Edward W. Holland, the bill charging and alleging that 
at the time of said sale and conveyance the purchaser, 
Holland, knew and was so informed that the property was 
the trust property of complainant, and the same was by 
him bought with full notice of the trust. That some time 
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thereafter Alexander sold his half interest in the premises 
to Edward W. Holland. The bill was brought by com. 
plainants to recover of Holland and Alexander the lands 
with the mesne profits and rents. W.H. Bonner was also 
a party defendant to the bill; discovery was waived as to 
Holland and Alexander, but was invoked from Bonner, 
the other defendant. On the trial, the evidence showed 
that the price paid by Holland and Alexander was the 
full market value of the property. 

During the trial, the respondents offered and read in 
evidence a record of certain proceedings in Gordon supe- 
rior court, by which it appeared that one Dennis Johz- 
son had sold to W. H. Bonner a valuable tract of land in 
Gordon county, for which W. H. Bonner was to pay him 
$12,500.00. That Bonner paid $5,000.00 and accepted 
from Johnson a bond conditioned to make titles on pay- 
ment of balance of the purchase money. That for said 
balance Johnson sued, and having received nearly one-half . 
of the balance remaining unpaid from the proceeds of the 
sale of said ‘“ Limestone Spring place,” judgment was 
rendered in favor of Johnson against Bonner for the bal- 
ance still due, $4,142.45. That a 7. fa. issued on said 
judgment and was transferred to J. M. Harlan and others, 
and was levied on the lands in Gordon county, when the 
complainants in this case filed a bill in Gordon superior 
court against W. H. Bonner, J. M. Harlan, and others, 
charging that all the payments made by said Bonner on 
said Gordon county property were made in the trust funds 
of complainants, and specifically alleging that the pro- 
ceeds of the sale of the “ Limestone Spring tract” were 
paid to Johnson on account of the purchase of the Gor- 
don county lands. The bill further charged fraud and 
knowledge on the part of defendants that the trust funds 
were used by Bonner in said purchase, etc. The prayer 
was for an injunction, etc. Afterwards a decree was ren- 
dered on said Gordon county bill by which the defend- 
ants controlling the ff. fa. of Johnson vs. Bonner were 
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allowed to take a portion of the Gordon county lands in 
settlement of their 7. fa., and the bill was dismissed as to 
them, but retained as to Bonner, with the right on the 
part of the complainants to take a decree against Bonner 
for the remainder of said tract in favor of complainants, 
which was shown to be worth $8,000.00, and the same is 
now in possession of the complainants. 

The grounds of the motion for new trial were: 

(1.) That the verdict was contrary to evidence and 
without evidence to support it. 

(2.) The verdict was strongly and decidedly against the 
weight of evidence. 

(3.) That the verdict was contrary to the charge of the 
court inthis: The court charged, “If the jury believed 
from the testimony that at the time E. W. Holland pur- 
chased the land from W. H. Bonner, he (Holland) had 
notice of the fact that the land was trust property and the 
_ Property of complainants, and that he paid Dennis John- 

son upon the individual debts of W. H. Bonner, then it 
is your duty to find for the complainants the amount of 
money so paid to Johnson on these debts, with interest 
from that time.” 

(4.) That the court erred in charging the jury, “If the 
jury believe from the evidence that the complainants in 
this case brought a bill in Gordon superior court against 
W. H. Bonner and others, in which they alleged that the 
proceeds of the sale of the New Holland property, the 
purchase money paid by Holland, has gone into certain 
lands in Gordon county, described in said bill, and prayed 
that said lands should be decreed to be trust property for 
the use of complainants, and if the jury further believe 
that there was an agreement between the parties, com- 
plainants and defendants to the bill in Gordon county, 
by which it was provided that a certain portion of said 
land, to be determined by arbitrators, should be taken by 
the creditors of W. H. Bonner, who were the defendants 
to the bill, in satisfaction of their debts, and that the bill 
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should be dismissed as to them, but should stand as to 
W. H. Bonner, and the complainants should be authorized 
to take a decree vesting the title of the remainder of said 
land in Mrs. S. E. Bonner and her children, on the trusts 
and uses arising under the will of her father, Isaac Ram- 
sey, and if the jury further believe that said arbitrators 
made an award describing the property and defining its 
metes and bounds, that should be taken by the creditors 
of W. H. Bonner, and if the award was made the judg- 
ment of the superior court of Gordon county, and the 
bill dismissed as to all the defendants except W. H. Bon- 
ner, and left standing as to him, then I charge you that 
the presumption is that the complainants in this case have 
taken the decree against W. H. Bonner, above mentioned, 
orcan do sowhenthey desire. That is a matter with which 
the defendants in this case have nothing to do, and one 
over which they can exercise no control. If any thing 
has intervened to prevent complainants from taking said 
decree, or if for any reason the pursuit of the proceeds 
of the sale of the New Holland property by complain- 
ants have proved fruitless or unavailing, it is incum- 
bent on the complainants to show that fact, and if thev 
have not done so, that they cannot recover in this case.” 

The two grounds mainly relied on in this court by 
counsel for plaintiffs in error were those as set forth in 
the third and fourth grounds of the motion just recited. 

1. Was the verdict contrary to the charge of the court 
as complained of in the third ground? for this also in- 
volves the first and second grounds as being contrary to 
evidence and the weight of evidence. That there was a 
conflict in the evidence on the vital question involved, 
whether Holland had any notice at the time of his pur- 
chase of the “Limestone Spring Place” (now known as 
“New Holland”) that the property was trust property, and 
belonged to complainants, is unquestionably true. It is 
true Bonner and Hicks both testify that Holland was 
notified of this fact and was so informed ; but on the con- 
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trary Holland as positively denies the fact and testifies 
most unequivocally that he had no such notice, nor the 
faintest suspicion of the fact that the property was a trust 
and belonged to complainants, and his testimony is sup- 
ported, negatively it is true, by Dennis Johnson and J. 
M. Harlan, who were present and heard nothing of any 
trust at the time, though Bonner and Hicks both say that 
the notice of the trust was given at thattime. Here, then, 
are the two witnesses in favor of the fact of notice, while 
three others, though present, heard nothing of it. It 
must also be remembered that Bonner’s credit as a wit- 
ness is assailed by witnesses for want of truth, though sup- 
ported by others who seek to sustain him. When in this 
conflict of evidence the deeds made for the property and 
duly put upon record for years past negative any such 
trust, and the management, control, and taxes paid, all 
point to it as the property of W. H. Bonner, the husband, 
we are by no means satisfied that the verdict is against 
the evidence on this point, or contrary to the charge 
of the court as complained of in the third ground of 
the motion; and when in addition to this the fact is 
patent that Holland and Alexander paid full value, and 
more, according to some of the witnesses, than the prop- 
erty was worth, it would be strange and unnatural to be- 
lieve they were doing so with a knowledge that they were 
buying a defective title, from one who avowed at the 
time, according to his testimony, “that he could not make 
a good title.” Such conduct is not only unnatural, but 
bears the stamp of improbability so patent upon its face 
that we are not surprised that the jury should have dis- 
credited it. 

With one who is a dona fide purchaser for value and 
without notice of an equity, a court of chancery will not 
interfere. But in this conflict of testimony on the sub- 
ject of notice, the jury were selected to weigh and pass 
upon it, and we find ample reasons in this record for sus- 
taining their verdict. 
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2. Neither do we find any error in the charge of the 
court on the subject of the evidence contained in the 
record from Gordon county, as complained of in the fourth 
ground of the motion for new trial. If these complain- 
ants, under their sworn bill filed in Gordon county, alleged 
that the proceeds of the sale of the New Holland place 
had been invested by payment in part for the Gordon 
county lands, and it is shown that by an agreement had 
under that bill with the creditors of W. H. Bonner, and 
with his approval, they have secured lands there worth 
$8,000.00 as their trust estate, or can so secure them at 
their pleasure, then we think, when thus they have elected 
to pursue these funds thus invested, and are now enjoy- 
ing their fruits in Gordon county, paid for in part with 
the proceeds of the sale of the New Holland tract, they 
come with ill grace into a court of equity and seek the 
second time to recover the land or the money paid for the 
same by the defendants, and we find no error in the court 
instructing the jury that, under such circumstances, the 
complainants would not be entitled to recover. Code, 
$§3085, 3086, 3087. 

The evidence shows the defendants paid full value for 
these lands now sued for; under the evidence the jury 
could well find they were dona fide purchasers for full value 
and without notice. From the proceeds of the sale thus 
made, the evidence shows the complainants are enjoying 
its full benefit by the use and possession of the valuable 
lands in Gordon county, and we see nothing in this record 
that would, in our opinion, justify us in interfering with a 
verdict so well sustained by the evidence as well as the 
law and equity of the case. 

Judgment affirmed. 
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. Where a distress warrant had been levied, a counter affidavit filed 
and a bond given for the eventual condemnation money, the process 
became mesne, and the debt could be discharged by bankruptcy, 
though the adjudication was after the levy of the distress warrant. 

(a.) The discharge of the principal in the replevy bond would operate 
to discharge his securities. 

2. Bankruptcy of a defendant stays all pending suits against him, on 
proper application therefor, until the determination of the bank- 
ruptcy; but when the amount of the debt is in dispute, leave may 
be granted by the bankrupt court to prosecute the case to judgment, 
in order to determine the amount which may be proved in bank- 
ruptcy, but execution shall be stayed. 

(a.) After the discharge the stay of proceedings ceases, and, therefore, 
the leave to proceed becomes of no turther avail. Hence, ona 
trial after discharge, the question being whether plaintiff's debt was 
so discharged or nct, orders of the district court granted pending 
the bankruptcy, allowing plaintiff to proceed for the purpose of as- 

certaining the amount of his claim, were irrelevant and not admis- 

sible in evidence. 























Bankruptcy. Principal and. Surety. Evidence. Be- 
fore Judge MERSHON. Houston Superior Court. Octo- 
ber Term, 1881. 






Reported in the decision. 







DuNCAN & MILLER; RUTHERFORD & GUSTIN, for 
plaintiff in error. 






Davis & RILEY; HALL & SON, for defendants. 






SPEER, Justice. 











On the 23d September, 1873, the plaintiff in error sued 
out a distress warrant against the defendant, claiming the 
sum of eight hundred and ninety-seven dollars, as princi- 
pal, besides interest, for rent. The warrant was levied 
upon certain property of the defendant, whereupon he 
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tendered his affidavit, under the statute, denying the 
amount distrained for was due, and replevied the property 
levied on by entering into a bond, with one W. Bronson 
as security, ‘“‘ conditioned well and truly to pay the even- 
tual condemnation money in said case.” The papers were 
returned to the superior court of said county, and on the 
trial thereof, the defendant, in bar of said suit, filed and 
pleaded his certificate of discharge in bankruptcy, the same 
being a discharge against all debts and claims which, by 
the bankrupt act, were made provable against his estate, 
and which existed on the 12th day of January, 1874. 
The certificate of discharge in support of said plea was 
admitted in evidence without objection, and defendant 
closed. 

Counsel for plaintiff below offéred in evidence, in reply 
to the certificate of discharge, two orders, or applications, 
granted by the bankrupt, or district, court for the South- 
ern district of Georgia, dated respectively the 26th of 
November, 1875, and 20th November, 1877, giving plain- 
tiff leave to proceed to judgment in the suit pending 
against the defendant, the same being admitted to have 
been granted pending the bankruptcy of defendant, and 
prior to his final discharge. The said orders thus offered 
were objected to and excluded by the court as evidence. 

The plaintiff below having closed, the court instructed 
the jury, “that if they were satisfied that the defendant, 
Rountree, had been duly adjudicated a bankrupt on the 
12th of January, 1874, and subsequently received a dis- 
charge from the bankrupt court, which was fair and dona 
fide, they would find the issue in his favor, and the defend- 
ant was discharged from all liability on account of this 
debt,” whereupon the jury rendered a verdict in favor of 
defendant, on his plea of discharge in bankruptcy. To 
which rulings and charge of the court plaintiff excepted, 
and assigns the same as error. 

We see no error in the ruling of the court excluding 
the orders or leave granted by the district court for the 
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Southern district of Georgia, allowing plaintiff to proceed 
with said cause to judgment, on the ground that they were 
irrelevant. We regard the effect of the plea of bankrupt- 
cy, if made and sustained by proof, as settled in this cause 
when the same was before this court at the September 
term, 1880. Rountree.vs. Rutherford, 65 Ga., 444. 

In that case the court held that the counter-affidavit 
filed by the defendant below might be amended by set- 
ting up a discharge in bankruptcy, and “that a certificate 
of discharge in bankruptcy would discharge the principal, 
Rountree, and the discharge of the principal would ope- 
rate as a discharge of the security on the replevy bond 
for the eventual condemnation money.” But it is insisted 
by counsel for plaintiff in error that the introduction in 
evidence, if allowed, of the orders or leave to proceed to 
judgment, granted by the district court, would authorize 
him still to proceed to judgment against the bankrupt, 
notwithstanding his plea and proof by the certificate of 
his final discharge. 

Bankruptcy of a defendant stays all pending suits on 
application of the defendant, until the determination of 
the discharge, but when the amount of the debt is in dis- 
pute, leave is granted by the court to prosecute to judg- 
ment for the purpose of ascertaining the amount which 
may be proved in bankruptcy, but execution shall be 
stayed. U.S.S., §5106. The right of stay is a personal 
privilege of defendant. If he fails to ask for the stay and 
plaintiff takes judgment, it is a good judgment against the 
bankrupt. 61 Ga., 58,500; 57 Me., 26. 

The object of this section is to protect the bankrupt 
from being harrassed with suits while he is proceeding in 
good faith to obtain his discharge, and until the discharge 
is determined. 2 B. R., 236; 1B. R., 201; 2 Ben. U. S. 
D. C., 78; 3 Ben. U.S. D. C., 14. 

So soon as the question of discharge is determined, the 
stay is atan end. It ceases, as the bankrupt may then 

plead his discharge as a bar to the debt. No order to 
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show the termination is required. /n re Thomas, 3 B.R., 
38, and cases last cited. 

The object of the order forleave to proceed being alone 
for the purpose of ascertaining the amount due, when it is 
in dispute, the bankrupt court allows the order for this pur- 
pose alone. This being the sole object of the order, when 
the stay ceased, the order lost its efficacy and became 
irrelevant. The plaintiff then could proceed without any 
order to determine either the amount due on his debt, 
or if he desired, whetker the discharge was a bar to the 
debt. Here the defendant did not longer invoke the stay 
or dispute the amount of plaintiff's debt. He offered no 
evidence, but simply his evidence of discharge from that 
debt. That was the issue, and sole issue, tendered, and 
the orders offered were irrelevant to such anissue. A 
bankrupt court never enters into the inquiry whethera 
discharge will operate to the discharge of a particular 
debt. The inquiry can only be made in a court where a 
direct suit on the debt is pending, and whose judgment 
will be binding on the parties. 2B. R., 236; /0., 485; 1 
Ib., 29; 14 /b., 18. This being true, the orders were irrel- 
evant, and properly excluded. 

Let the judgment below be affirmed. 


HAMMOND vs. BUCHANAN. 


1, Where an application to remove a case to the circuit court of the 
United States was made under the act of congress of March 2d, 
1867, on the ground of local prejudice, it could be made at any time 
before the trial or final hearing in the state court. 

(a.) The act of 1867 was not repealed by the act of 1875. 

2. In order to be entitled to remove a case to the United States court 
on the ground of local prejudice, under the act of congress of 1867, 
it is not essential that the applicant should have been a non-resident 
of the state at the date of the commencement of the suit. 


Laws. Removal of Causes. Before Judge HARRIS. 
Coweta Superior Court. September Term, 1881. 
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D. F. HAMMOND, in propria persona; W. R. HAM- 
MOND, for plaintiff in error. 






HUGH BUCHANAN; BREWSTER & DAVIS, for defend- 
ant. 









JACKSON, Chief Justice. 






This was an application to remove a case pending in 
the superior court of Coweta county. On demurrer to 
the application, it was dismissed, and that judgment is 
assigned as error. 

The application is made on the ground that the defend- 
ant cannot obtain justice in the state court, and the pro- 
per affidavit to that effect is made and appears of record 
in the case. 

The demurrer appears to be special, and rests on two 
grounds: First, that the suit was brought in 1858, and the 
first trial term thereof in the state court has long passed, 
and therefore the application comes too late; and secondly, 
that the application does not state that applicant was a 
citizen of Florida at the time the suit was brought. 

1. The application is brought by virtue of the act of 
March 2d, 1867, which is embodied in the third subdivis- 
ion of section 633 of the revised statutes of the United 
States. Abbott’s U. S. Prac., page 27. In that subdi- 
vision it is enacted that the application may be “filed at 
any time before the trial or final hearing of the cause.” 
Is this enactment repealed by the act of 1875? It is not 
expressly repealed, nor, we think, by necessary implication, 
Authorities differ on the subject. That it is not repealed 
see 3 Woods, C. C. R., 683, and cases there cited. Until 
adjudicated and decided by the supreme court of the Uni- 
ted States, this court will adhere to its own ruling on the 
point that the application in such a case may be made at 
any time before trial. Cox et al. vs. The East Tennessee, 
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Virginia and Georgia Railroad Company, 62 Ga., 163. 
That application was made after the act of 1875, and 
whilst I do not remember that this question of repeal was 
made and decided on argument, yet the effect of that de- 
cision is to hold this provision in the act of 1867 not to 
be affected by the act of March, 1875. The case and 
opinion are not fully reported in 62 Ga., 163, but a mere 
syllabus is made of the the point decided. See also Stone 
vs. Sargeant, Sup. Ct., Mass., South. Law Rev., Vol. 7, 
No. 5, p. 761, Sept. 26, 1881; and Sup. Ct. of Ga., Fones 
vs. Foreman, 66 Ga., 371, which fully covers this point. 

2. Must the applicant have been a citizen of another 
state when the suit was brought, under the act of 1867? 
Clearly not, we think, inthe case at bar. It was pending 
when that act was passed; and the act itself provides that 
“where a suit is now pending, or may hereafter be brought 
in any state court in which there is a controversy between 
a citizen of the state in which the suit is brought, and a 
citizen of another state, such citizen of another state, 
whether he be plaintiff or defendant, if he shall make and 
file an affidavit in such state court that he has reason to 
believe, and does believe, that from prejudice or local in- 
fluence, he will not be able to obtain justice in such state 
court, may have the cause removed to the circuit court of 
the United States.” 

In 60 Ga., 423, under a very similar statute, so far as the 
pendency of the suit and the matter of controversy is 
concerned, we intimated very strongly that the applicant 
need not have been a citizen of another state at the com- 
mencement of the suit. And though in that case the ap- 
plicant was a foreign corporation, or a New York corpo- 
ration rather, and the facts, therefore, do not precisely 
make the case before us, yet had it not been such a corpo- 
ration the ruling most probably would have been the 
same. 

The words in the act of 1875, as cited in the 60th Ga., 
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are, ‘‘that any suit of a civil nature, at law or in equity, 
now pending or hereafter brought in any state court, 
where the matter in dispute exceeds, exclusive of costs, 
the sum or value of five hundred dollars, * * * in which 
there shall be a controversy between citizens of different 
states, * * * either party nay remove,” etc. By refer- 
ence to the citation from the act of 1867 supra, it will be 
seen that the words are substantially the same, “now 
pending or hereafter brought,” and the controversy is to 
be “ between citizens of different states” in the act of 
1875, and in this of 1867 “ between a citizen of the state 
in which the suit is brought and a citizen of another state,” 
which in substance is the same thing in both acts. The 
only difference between the two acts is that in one the 
words “there shall be a controversy” are used, and in 
the other the words “there is a controversy,” but the 
verb “shall be,” as well asthe present tense of the same 
verb “is” refers to controversy and not to citizenship. 
They mean the same thing, because “is” applies in the 
act of 1867 to suits hereafter brought, as well as to pend- 
ing suits, and when applied to the former it must be 
equivalent to “shall be.” 

In view, therefore, of our own ruling in the 60th Ga., 
and of the opinion of Mr. Justice Miller, in 1 Wooley, 390, 
and the cases in 3 Dillon, 350; 3 Wood, 715, and that in 
So. Law Review, Vol. 7, No. 1, p. 173, we shall hold that, 
under the act of 1867, the applicant need not have been a 
citizen when the suit began. Indeed, this case is stronger 
in the facts than any cited. It was pending when the act 
was passed, and is included in its letter. The words “now 
pending ’’ embrace this case, and exclude the idea of citi- 
zenship at the commencement of the suit. Suppose that 
at the time the act was passed, Hammond had been a citi- 
zen of Florida, would any body doubt his right to re- 
move the case? What difference can it make that he 
now is a citlzen of that state, and that the controversy is 
between him and a citizen of Georgia? If he need not 

v 68—48 
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have been a citizen at the beginning of the suit, and need 
not make application until the final trial, where shall we 
stop his right to move dona fide to another state and carry 
with it the rights, all the rights, of citizenship therein ? 

We conclude, therefore, that the application was in time, 
and the allegation of citizenship at the time of the appli- 
cation is sufficient, and that the demurrer should not have 
been sustained on the points made therein. 

If, on other grounds, the application was insufficient 
and could have been amended, the application should not 
have been dismissed, but amendments allowed. Under 
our own law, all pleadings in form or substance are amend- 
able, and the right of amendment in these removal cases 
is recognized in the United States courts. 10 Otto, 471; 
11 Jé., 263. 

We do not say that, reading the record with the appli- 
cation or petition, that it is defective. We hardly think 
it is; but if so, as no point is made on it in the demurrer, 
which is special, the case ought not to have been dis- 
missed if the facts authorized amendment. 

On the whole, we think that the applicant was entitled 
to remove his case, and that the court erred in dismissing 
the petition on the facts made in this record by the special 
demurrer to the petition, and the judgment is reversed. 
Judgment reversed. 




























ROWAN, guardian, vs. MCCURRY e¢ ad. 






1. A charge ina bill filed by the beneficiaries of a homestead estate 
to recover the same from a purchaser thereof, that the sale was in- 
duced by the fraudulent conduct of said purchaser, which was not 
discovered until within less than six months before the filing of the 
bill, will not relieve the case from the operation of the act of Feb- 
ruary 15, 1876, imposing a limitation upon suits brought to recover 
homesteads sold before the passage of that act. 

(a.) No exception was made in that act as to the manner in which the 

homestead was conveyed, whether in good or bad faith ; whenever 
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conveyed at ali, it was the purpose of the act to provide for the 
most ample and speedy restoration of the respective rights of the 
parties as nearly as practicable. 


Homestead. Statuteof Limitations. Fraud. Before 
Judge Harris. Campbell Superior Court. August 
Term, r881. 


Reported in the decision. 


P. F.Smitn; R. T. DORSEY; A. C. KING, for plaintiff 


in error. 


TuHos. W. LATHAM; L. E. BLECKLEY, for defendants. 


CRAWFORD, Justice. 


This bill was filed by Matilda Rowan, as guardian of 
the minor children of Joseph Brantley, to recover a 
homestead which the said Joseph sold and conveyed, in 
1874, to the defendant, W. A. McCurry. 

The ground upon which the complainant rests the right 
to recover the homestead property is, that the said Joseph 
Brantley was fraudulently induced by the corrupt conduct 
of the defendant to sell and convey to him the said 
homestead property, when it was well known to the said 
defendant that the said property had been set apart as a 
homestead for the benefit of the said minor children. 
The bill was filed, and made returnable to the August 
term, 1878, of the superior court of Campbell county. 

To this bill a demurrer was filed upon several grounds, 
one of which was that the suit was barred by the statute 
of February 15th, 1876, and upon this the demurrer was 
sustained and the bill dismissed. 

Whilst there are other questions made by the record, 
this must control the case, and we proceed to rule it. In 
the case of. Pittman, next friend, etc., vs. Matthews, 66 
Ga., 600, this court held, that the limitation provi- 
ded by the act of 1876, for bringing suits to recover 
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homesteads, made no exception in favor of minors and 
married women, so as to allow them six months after the 
removal of their disabilities, and within which their right 
of action should not be barred. 

It is sought by this bill to remove the bar of the statute 
upon the ground of fraud in the defendant, and it is in- 
sisted that the suit having been brought within six 
months of its discovery the same should be maintained. 

We recognize the general principle here insisted upon 
to its fullest extent, but it is to be remembered that these 
homestead rights are allowed under a policy of the state, 
and are to be enjoyed and governed alone by that poli- 
cy. Many of them, prior to the act of 1876, had been 
illegally sold, as ruled by this court, and the object of 
that act was to provide for a speedy adjustment of the 
rights of all parties under such illegal sales. It was im- 
material for what reason the sales were illegal in so far 
as the rights of the parties were concerned. No excep- 
tion was made as to the manner in which the home- 
stead was conveyed—whether in good or bad faith; 
wherever conveyed at all, it was the purpose of the act to 
provide for the most ample and speedy restoration of the 
respective rights of the parties as nearly as practicable. But 
the legislature, in its wisdom, declared that all the pro- 
ceedings for the recovery of such property under that 
act should be confined to courts of equity, and should be 
brought within six months after the passage of the act, 
or the right of the party complainant, and all right of suit 
for its enforcement, should be forever barred. 

This suit is brought under the act and after the lapse 
of six months. The evident policy of the state was to 
have all conflicting rights arising out of the sales of these 
homesteads settled at once, hence there was no saving 
clause in favor of anybody, nor for any reason. 

The right upon which this complainant rests her equity 
under this act, if it exists to-day, would equally exist fif- 
teen or twenty years hence, or even longer, if the fraud 
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should not be discovered until that time, and the parties 
were still entitled as beneficiaries. 
We are clearly and decidedly of the opinion that the 
demurrer was well taken and properly sustained. 
Judgment affirmed. 


BAILEY vs. ROSS, administrator, e¢ a. 


Where, after due notice, leave has been regularly granted by the court 
of ordinary to an administrator to sell realty of a decedent, equity 
will not restrain the sale by injunction at the instance of an heir on 
account of reasons which could have been as readily urged on a 
caveat to the application for leave to sell. 

(a.) A judgment of a court of ordinary granting leave to an admin- 
istrator to sell the realty of a decedent, is a judginent of a court of 
competent jurisdiction. It cannot be collaterally attacked except 
for fraud; nor can it be vacated even in the same court except 
upon notice and for good cause shown. 

(4.) Mere apprehension of danger or injury, unless founded upon 
reason, will not require equitable relief. 


Administrators and Executors. Ordinary. Judgment. 
Before Judge SIMMONS. Bibb Superior Court. October 
Term, 1881. 


Reported in the decision. 
LYON & GRESHAM ; W. DESSAU, for plaintiff in error. 


HILL & HARRIS; WHITTLE & WHITTLE; BILLUPS & 
HARDEMAN; HALL & SON, for defendants. 


SPEER, Justice. 


Albert B. Ross, administrator, defendant in error, ap- 
plied to the court of ordinary for leave to sell the lands 
of James B. Bailey, his intestate, and having procured 
the necessary leave, proceeded to advertise the same for 
sale; whereupon plaintiff in error filed his bill to enjoin 
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said administrator from selling said land, for the reasons 
that : 

(1.) There are no debts of the estate of James B. Bailey, 
and no reason why said lands should not be divided in 
kind, and especially as he was desirous of having his part 
apportioned to him in land, and not the proceeds thereof. 

(2.) Because the existence of a cross bill, filed by John 
T. and Edgar C. Bailey against the plaintiff in error and 
others, in which the title to said lands was in controversy, 
formed a cloud upon the title to said lands, and would 
prevent their bringing an adequate price, if sold before 
said cloud could be removed by the ending of said litiga- 
tion. 

(3.) Because the clerk of the superior court being the 
administrator on said estate, the proceeds of said sale 
would not be protected by any bond pending the litiga- 
tion under this and the previous bill, and the land, if not 
sold, would be more productive and a safer investment 
than any that could be made by said administrator to 
await the decisions in said cases. 

The answer set up in substance that the complainant 
was concluded by the judge of the court of ordinary as 
to the sale of said lands, and that the clerk of the supe- 
rior court, who is the administrator, is solvent, and the 
proceeds of the sale would be safe in his hands. 

Upon the hearing of the case upon the bill and answer 
and exhibits attached, the court below refused the injunc- 
tion; whereupon the complainant excepted. 

We see no abuse of discretion in the chancellor below 
in refusing this application for an injunction. All the 
matters now set up and assigned as a reason why the sale 
of these lands should be enjoined, existed and were well 
known to the complainant before the granting of the 
leave to sell by the ordinary. The record shows that the 
application for leave to sell was regularly made, and the 
notice thereof giver to all parties interested by the pub- 
lication provided by law. There is no pretence on the 
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part of the complainant that any unusual course was taken 
by the administrator in making this application to pro- 
cure this order of sale, and if he had any cause of objec- — 
tion such as he now sets forth in his bill, no excuse is 
given why the same was not offered by way of objection 
before the proper court that had full jurisdiction to hear 
and adjudicate the questions he now makes. The answer 
of the administrator alleges his solvency and leaves no 
doubt that the proceeds of the sale will be safe in his 
hands. This judgment of the court of ordinary author- 
izing this sale is a judgment rendered by a court that had 
full jurisdiction of the subject matter, and cannot be re- 
scinded, vacated or revoked even by that court, only on 
notice to the administrator and for good cause shown. 
33 Ga., 238; Johnson vs. Holliday, decided at September 
term, 1881; 49 Ga., 553; 54 /6., 496; 58 J6., 284. 

In the case of Johnson vs. Holliday, decided at the Sep- 
tember term, 1881, this court held “where an administra- 
tor has been appointed, and after due notice an order to 
sell has been granted, injunction will not issue to stop the 
sale at the instance of heirs on the ground that they pre- 
fer a division in kind, and that the only debt claimed 
against the estate (except a small account which they 
propose to pay) is not legal, there being no allegation of 
insolvency, fraud or collusion.” 

Neither can such a judgmeut be collaterally attacked 
except for fraud. Code, §3593; 47 Ga., 195. 

In view of the whole case, we do not think, taking the 
case as made by the record, there is any sufficient reason 
shown for the interposition of a court of equity. The 
complainant had an ample remedy at law at the proper 
time and before the proper court to secure (if he was 
entitled to it) a partition of the lands instead of a sale, 
and to protect himself against all the apprehensions of 
loss that now seem to haunt him. Having failed to then 
appear, we cannot think he is entitled to that relief in a 
court of chancery from these mere apprehended wrongs 
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which he neglected to provide against in a court of law 
by his own laches. Moreover, it is judicially known to 
this court as to the bill filed in which it is alleged that a 
cloud is created upon the lands of the intestate as one 
reason for this injunction, that a decision of this court in 
this case at this term disposes of that bill and relieves 
the title of the property from any such embarrassment. 
Let the judgment below be affirmed. 


BECK vs. BOWER é¢ a/., administrators. 


1. One entry of “no personalty” by a constable on a justice court 7. fa. 
is sufficient to authorize a levy on real estate; such entry need not 
be repeated at intervals to render a levy on realty valid. 

(a.) Anentry of “no property to be found” was made by a constable 
on a justice court 7. fa.; seven days thereafter a horse was pointed 
out by the owner of the 7. fa. ; it was levied on, sold, and the pro- 
ceeds applied to older executions. Without further entry, a levy 


was made on realty : 

Held, that the levy was not void, and a sheriff's sale thereunder con- 
veyed the title of the defendant in 7. fa. 

2. A sheriff’s deed alone is not sufficient to show title in the purchaser ; 
it must appear that the title was in the defendant, or that he was 
in possession after the date of the judgment on which the sheriff's 
deed was based. 


Levy and Sale. Fxecutions. Title. Before Judge 
WARREN. Mitchell Superior Court. November Term, 
1881. 


Reported in the decision. 

R. N. ELty; D. H. Pope, for plaintiff in error. 

W. E. SMITH ; BuSH & LYON, for defendants. 
CRAWFORD, Justice. 


This wasa suit in ejectment. On thetrial, af. fa. from 
a justice’s court was offered in evidence to support a sher 
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iff's deed; the entries thereon, among other things, 
showed “ no property to be found subject;” seven days 
thereafter, that a horse had been pointed out, levied upon, 
sold, and the money paid to older executions ; that the 
levy upon the land was made without any further entry 
of no personal property. Objection was made to the in- 
troduction of the 7. fa. upon that ground; the court 
ruled it in, and that makes the first assignment of error in 
this case. 

1. It was held in 27th Ga., 341, that one entry of no 
personal property was sufficient to authorize the levy upon 
land by a constable; but it is insisted that a subsequent 
levy upon such property destroys the legal right of the 
constable to levy upon land. 

If the construction placed by Chief Justice Lumpkin, 
in the case of Hollingsworth vs. Dickey, 24 Ga., 434, be 
correct, in relation to the act requiring a return of no 
property to be made upon such ji. fas., and one is made, 
that would appear to be sufficient notwithstanding the 
subsequent levy. He saysthat “the act itself was passed 
for the benefit alone of the defendant in fi. fz., to give 
him the right to compel the satisfaction of his debts out 
of his personal property, leaving him in the enjoyment of 
his homestead. Still, allowing him the right of pointing 
out his land, if such was his choice. If he saw fit to stand 
by and see his land sold, the title of a dona fide pur- 
chaser should never be disturbed.” 

Looking at the facts in this case, we think the 7. fa. 
was admissible; first, because there was an entry of no 
property subject, made by the proper officer; second, be- 
cause the personal property seized was pointed out by the 
owner of the fi. fa. only seven days after the entry of no 
property, thereby showing no fraudulent purpose by such 
entry to levy upon land ; third, because it was unproduc- 
tive ; and fourth, because it was levied upon the land sold 
only three months from that time. It certainly never 
was contemplated that a new entry of no personal prop- 
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erty should be endorsed upon a justice's court 7. fa. every 
three or four months, if so much time should elapse be- 
tween such entry of no property and the levy upon land. 

2. The only further assignment of error arises upon the 
charge of the court, wherein he held the sheriff's deed to 
be good without requiring the plaintiff to show title in 
the defendant in 7. fa., or possession after the judgment. 
This must be done. Parker vs. Burgess, decided at the 
present term, not yet reported. 

Judgment reversed. 


ATTAWAY vs. MAYOR AND ALDERMEN OF CARTERS- 
VILLE. 


A municipal corporation is not liable for a tortious arrest and impris- 
onment made by its police officers. 54 Ga., 468; 62 /4., 290; 65 
Ib., 387. 


Case. Damages. Municipal Corporations. Before 
Judge FAIN. Bartow Superior Court. July Term, 1881. 


Reported in the decision. 


M. R. STANSELL; GRAHAM & FOUTE, for plaintiff in 
error. 


TRIPFE & NEAL, for defendants. 


CRAWFORD, Justice. 


C. L. Attaway having been arrested and imprisoned by 
the marshal and a policeman of the city of Cartersville, 
brought suit against the mayor and aldermen to recover 
damages therefor. 

He alleged that the said marshal and policeman, on or 
about the eighth day of August, 1879, while holding and 
exercising their offices, in executing the commands of the 
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said mayor and aldermen did arrest and imprison him for 
the space of ten days in the calaboose of the said city 
without lawful warrant, and without the authority of law; 
that the said imprisonment was wanton, inhuman and bru- 
tal, because of the size, ventiliation and filthy condition 
of the said calabeose into which he had been cast. He 
further alleged that by reason of the said unlawful im- 
prisonment he became sick, and was unable to work for 
several weeks thereafter, thereby bringing his family, which 
was dependent upon his labor for support, to want. 

To this declaration counsel demurred, on the ground 
that no cause of action was set forth therein against the 
defendant. The demurrer being sustained, plaintiff offered 
certain amendments, which the judge refused to allow, and 
the case was dismissed. 

‘There being no exception to the refusal of the judge 
to allow the amendments, the only question for our deci- 
sion is, whether the demurrer was properly sustained. 

1. That the city is not liable for the illegal acts of police 
officers, was held by this court in the cases of Cook vs: 
The Mayor and Council of the city of Macon, 54 Ga., 568; 
Harris vs. The City of Atlanta, 62 I[b., 290; McElroy vs: 
The City Council of Albany, 65 Tb., 387. 

Judgment affirmed. 


STEADHAM ef al. vs. SIMS. 


. Receipts in full and final settlement, given to a guardian by his ward 
after becoming of age, and acquiesced in for more than four 
years, are Jrima facze binding uponthe ward. If she desires to 
show fraud or other lawful reason in avoidance of them, the onus 
is on her to do so. . 

2. If a guardian settle with his ward out of court, it is his duty to in- 

form her concerning the condition of her estate, that she may act 

with full knowledge, but it isnot incumbent on him in all cases to 
make a precise and detailed statement of receipts and expendi- 
tures, debts with interest on them, etc. 
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Equity. Guardian and Ward. Fraud. Before Judge 
UNDERWOOD. PolkSuperiorCourt. August Adjourned 
Term, 1881. 


Reported in the decision. 


DABNEY & FOUCHE; BLANCE & HERBERT, for plain- 
tiffs in error. 


Ivy F. THompson; E. N. BROYLES, for defendant. 
CRAWFORD, Justice. 


Martha A. Sims filed her bill against Simeon Steadham 
for an account and settlement of her estate in his hands 
as her trustee and guardian. 

The defence relied upon was a compromise and full dis- 
charge of all liability upon the payment of ‘the amount 
agreed upon between the parties. 

Upon the trial of the case, the defendant, in connection 
with other testimony, offered two receipts; the first for 
$500.00, bearing date October 2oth, 1870, which recited 
to be in full of all moneys due to Martha A. Sims from 
her grand-father’s estate; the second bearing date De- 
cember 4th, 1873, for $230, in full of all liability against 
Simeon Steadham, as one of the executors of Martin Stead- 
ham, deceased, as well as in full and complete satisfaction 
for all claims against the said Simeon, as trustee of the said 
Martha, in any shape, manner, or form, whatsoever. 

The complainant sought to set aside the settlement of 
her estate, as shown in the foregoing receipts, upon the 
ground that they had been fraudulently obtained by with- 
holding from her the true condition of the amount of 
money due her by the said trustee and guardian. Whilst, 
on the other hand, it was insisted that she was informed 
as to all the material facts in reference to the same. 

The jury, under the charge of the court, found for the 
complainant, and the defendant moved fora new trial 
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upon the grounds set out in his motion, three of which 
only are material here: 

(1.) Because the judge charged the jury that, “four years 
of acquiescence, by the ward, after a full knowledge of 
all her legal rights, will bar the re-opening of the settle- 
ment made with her guardian. But on such occasions 
the burden of proof is on the guardian to show full 
knowledge and acquiescence on the part of the ward.” 

1. We cannot concur in this view of the law with our 
learned brother who so ruled, because the receipts nere 
given, being in full settlement and signed by the ward, 
are certainly bindging upon her, unless she can show some 
good and lawful reason to the contrary. 

She files her bill, and charges that he is in debt to her 
as her trustee; he denies it; the testimony comes; she 
shows by his returns that he received it, and rests; this 
puts the burden on him ; he shows her receipts in full and 
complete satisfaction, given more than four years before, 
and closes; without rebuttal, the case is with the defend- 
ant. But to destroy the legal effect of her receipts, which 
must be a bar to her recovery until overcome, she sur- 

rejoins that they were procured by fraudulent representa- 
tions made by him as to the amount of her estate. Of 
course, then, the burden rests upon her to make the proof. 

(2.) Another error alleged is that the judge charged the 
jury, “If the guardian choose to settle out of court with- 
out citation, it is his duty to inform the ward fully and 
precisely of the whole state of her affairs, mentioning all 
money received for her, the amount due, with interest,” etc. 

2. The duty put upon the guardian by this charge is some- 
what stricter than the law requires. ‘The whole object of 
the law in such cases is to see to it, that neither imposi- 

tion nor fraud is practised by the guardian upon the ward. 

“The intent and spirit of the statute is, that the ward 
shall know all about the case, and act knowingly. We 
are not disposed to hold it to its letter, that there must 
be in every case an actual exhibit of accounts.” Such is 
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the language of the present Chief Justice construing $1847 
of the Code; 59th Ga., 7G7. 

In this case, it was not pretended by the defendant, at 
the trial, that the ward had received the full amount of 
principal and interest that would have been due her upon 
a strict legal settlement, but the issue was, did she, in 
view of all the facts connected with the management of 
her estate, and with a full knowledge of its condition and 
amount, agree to settle on the payment of the sums 
named in the receipts, without mistake on her part, or im- 
position or fraud on the part of her guardian. To have 
held this trustee, then, up to more than the letter of the 
law, and required him to have shown his ward precisely 
the whole state of her affairs, mentioning all the money 
received for her, the amount due, with interest, etc., was 
too exacting upon him, and especially upon an estate that 
had been brought down through the recent war. A new 
trial should have been granted. 

Judgment reversed. 


THE GEORGIA RAILROAD COMPANY vs. THOMAS. 


. Where a declaration alleged that the employés of a railroad had 
violently, unnecessarily and improperly blown the whistle of the 
engine, thereby frightening the plaintiff's horse and causing him to 
run away and injure the plaintiff, it could be amended by setting 
out more fully and distinctly the circumstances and facts of the 
tort. Such an amendment did not add a new cause of action. 

. Where answers to cross interrogatories refer to the answers of the 
same witness to direct interrogatories as containing the facts asked 
about in the cross interrogatories, and such facts are so contained, 
the interrogatories will not be excluded for failure to more fully 
answer the cross questions. 

. In suits against a railroad for damage to personal property caused 
by the running of its trains, after the injury has been established: 
three defences are open to the railroad—that the plaintiff consented 
to the injury, that he caused it solely by his own negligence, or that 
the defendant exercised all ordinary and reasonable care and dili- 
gence. In cases of injury to the person, another defence is open 
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to the road—that the plaintiff could have avoided the injury by the 
use of ordinary care. Such defence should not be ignored by the 
court. 

(a.) While ordinarily the general charge may be invoked to cure a de- 
fect in a special branch of it, yet where, after the conclusion of the 
general charge, a request of plaintiff’s counsel was given, limiting 
the defence to proof of one of three propositions, and a request of 
defendant’s counsel, allowing a fourth ground of defence (which 
was in fact admissible) was refused, such ruling will cause a new 
trial. 


Amendment. Evidence. Interrogatories. Railroads. 
Damages. Negligence. Before Judge POTTLE. Han- 
cock Superior Court. April Term, 1881. 


To the report contained in the decision it is necessary 
to add only the following: 

The second amendment of the declaration was, in 
brief, as follows: The engineer, as the agent of the de- 
fendant, instead of blowing the whistle only in approach- 
ing the crossing of the public road, as required by law, 
did blow it violently, etc., beyond said crossing, and con- 
tinued to blow it for the distance of ninety or one hun- 
dred yards, thereby frightening plaintiff's horse, and caus- 
ing him to throw the plaintiff, inflicting serious and _per- 
manent injuries on him. 

Certain witnesses were examined for the plaintiff by 
interrogatories. They gave the facts known to them in 
their answers to the direct interrogatories, and where the 
same facts were again asked for in the cross interrogato- 
ries, they referred to their answers already given. De- 
fendant’s counsel moved to exclude them for want of 
fuller answers to the cross interrogatories. This was re- 
fused by the court. 


W. M. & M. P. REESE; SEABORN REESE, for plaintiff 
in error. ; 


F. L. LITTLE; Jas. A. HARLEY; L. W. THOMAS; J. 
H. LUMPKIN, for defendant. 
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SPEER, Justice. 


Defendant in error brought his action against the plain- 
tiff in error for personal injuries received by him in con- 
sequence of the alleged fault, negligence and illegal con- 
duct of the agents and employés of the plaintiff in error, 
in and about the running of the trains of said company. 
He alleges “that on the 7th day of January, 1880, he 
had left his home about 10 o’clock in the morning, and 
was riding along the public road near by a point where 
the railroad track crosses the public road ; that as the peti- 
tioner was approaching the point of said crossing, he ob- 
served an engineand train approaching said crossing from 
towards the east end of said railroad track ; that petitioner 
was in full view of said engine and train when the same 
was first observed by him as well as afterwards; that he 
rode quietly and steadily along said public road until he 
had crossed and passed beyond said public crossing, and 
was ten or fifteen yards from said crossing, when the en- 
gineer of said train began suddenly and violently blow- 
ing the whistle of said engine, whereby plaintiff's horse 
became frightened; and he continued to blow said whistle 
until plaintiff's horse ran away with plaintiff, had thrown 
him from his saddle upon the ground in a violent and 
dangerous manner, and under the sudden fright produced 
by the running of said engine and train, and the illegal, 
violent, sudden and unnecessary blowing of said whistle, 
he was trampled under the feet of his horse, thereby 
crushing him and seriously and painfully injuring him,” 
etc. He alleges “if said whistle had been blown as re- 
quired by law at the distance of 400 yards from said 
crossing, and continued to blow up to said crossing, and 
checking the speed of said engine, the horse of plaintiff 
would not have been frightened, and plaintiff’s injuries 
would not have been sustained, and the blowing said 
whistle after plaintiff had crossed said railroad track and 
not before, and beginning to blow the same within sixty 
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or seventy yards of said crossing, and not before, was a 
gross, negligent and wanton act on the part of said com- 
pany.” 

Under the proofs submitted and the charge of the court, 
the jury returned a verdict in favor of the plaintiff for 
the sum of $1,000.00 damages. Whereupon defendant 
below made a motion for a new trial on various grounds, 
which are set forth in the record, which was refused by the 
court, and defendant excepted. 

1. We see no error in the court allowing the second 
amendment plaintiff filed to his declaration, as insisted 
upon by counsel for plaintiff in error, on the ground that 
the same was a new and distinct cause of action. It was 
an amendment charging in substance the same tort as 
originally complained of, and only set forth the more fully 
and particularly the circumstances and facts that led to 
the alleged tort. 

2. Neither was there error in the admission in evidence 
of the interrogatories of the two female witnesses, on the 
ground that they had not answered fully the cross inter- 
rogatories. When the answers to such crosses referred to 
their answers to the direct interrogatories for their answers 
to the crosses, and it appeared the answers to the direct 
interrogatories did furnish full answers to the cross inter- 
rogatories complained of, it was not error to admit them. 

3. It is also claimed that the court erred, after conclud- 
ing his general charge to the jury, by giving the following 
written request in charge, as asked for by the plaintiff be- 
low: “If the evidence in this case shows that the plaintiff 
has been injured, and also that the defendant, the Georgia 
Railroad and Banking Company, as lessee of the Macon 
and Augusta railroad or otherwise by its agents, caused 
said injury and that injury was caused inthis county, then 
the plaintiff would be entitled to recover of the defend- 
ant all damages he has proved in consequence of said in- 
jury unless the defendant by the evidence establishes one 
of the three following propositions, to-wit: 

v 68—49 
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First: That the plaintiff consented to the injury. 

Second: That he caused it solely by his own negli- 
gence. 

Third: That the defendant, the Georgia Railroad, by its 
agents, exercised all ordinary care and diligence. 

The law fixes the burthen of proof on the defendant 
in this case to prove one of the three above propositions. 
Upon proof of an injury by a railroad company in this 
state to any one, the law presumes the railroad company 
was at fault, and the burthen of proof is upon the com- 
pany to show to the contrary, and it can do so in the three 
Ways just before stated.” 

Also, because the court erred in refusing to give in charge 
to the jury the following written request as asked for by 
counsel for defendant below: “ Now if you find from the 
testimony that the conduct of Thomas, at the time of the 
accident and just before, in meeting an approaching train, 
riding a horse that was known to be afraid of the cars, 
and on a saddle that was insecure was not that of a pru- 
dent man, and that he did not exercise ordinary care as 
already defined, then I charge you he cannot recover in 
this case, and you should find for the defendant.” 

It is insisted by counsel for defendant in error that 
the written charge given on their request as complained 
of, in which the court instructed the jury that the rail- 
road company would be liable for damages unless it 
established one of the three propositions therein stated, 
to-wit: that the plaintiff consented to the injury; that 
he caused it solely by his own negligence; that the 
defendant exercised all ordinary care and diligence, was 
not error, because such was the rule recognized and 
stated by this court in the case of the Georgia Rail- 
road vs. Neely, in 56 Ga., 543. But it will be seen that 
this rule in that case was applied, and intended to be 
applied, alone to suits for damages to property, and not to 
personal injuries which may be the subject matter of suit. 
For in the same case the judge pronouncing the decision 
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_ said: “I have purposely omitted from the grounds of this 
opinion any reference to section 2972 of the Code, which 
declares that “if the plaintiff, by ordinary care, could 
have avoided the consequences to himself caused by the 
defendant's negligence, he is not entitled to recover.” 

It is complained by plaintiff in error the court in this 
suit for personal injuries laid down a rule made applicable 
to damages to personal property, and thereby omitted and 
ignored the important ground of defence relied upon in 
this case, that “If the plaintiff by ordinary care could 
have avoided the consequences to himself by the defend- 
ant’s negligence, he is not entitled to recover.” Code, 
2972. Weare of opinion this complaint is well founded, 
especially in this case, when taken in connection with the 
fact that the defendant below by a written request asked 
the court to charge, and which charge the court refused,. 
that ‘‘If you find from the testimony that the conduct 
of Thomas was not that of a prudent man, and that he 
did not exercise ordinary care as already defined, then I 
charge you he cannot recover in this case, and you should 
find for the defendant.” 

The written request of plaintiff below ignores and. 
omits the main and chief ground of defence relied upon 
by the defendant below; and when it is thus omitted in a 
written request presented by plaintiff below and given, 
and the defendant below secks to cure and correct that 
omission by asking in writing that the court should in- 
struct the jury “that the plaintiff cannot recover if he 
could by the exercise of ordinary diligence have avoided 
the injury,” we think it was such an error as entities the 
party complaining to a new trial. 

But it is insisted that the court gave this principle em- 
braced in the 2972 section of the Code in his general 
charge to the jury, and that cures the error, if any. While 
this may be and is true ordinarily, yet, if when the gen- 
eral charge is completed, and the plaintiff for the purpose 
of grouping and presenting in a written request all the 
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grounds upon which the defendant can prevent a recovery, 
reduces the grounds of the defence to three froposi- 
tions of law, and the court gives such request in charge, 
and when the counsel for defendant in reply seeks to have 
given as a written charge another legal proposition which 
ais correct, and upon which he relies for defence, and the 
court refuses so to charge, we think the whole, taken to- 
gether, is not a fair submission of the law on both sides, 
and its tendency is to mislead the jury, and was therefore 
error. We do not wish to be understood as expressing 
any opinion upon the merits of this controversy. We 
are dealing alone with the law of the case. But as in our 
opinion the facts of the case did not demand the verdict 
rendered, notwithstanding the error of law, we are con- 
strained to set aside the verdict and grant a new trial on 
the ground that we do not thinkin the particulars referred 
to the law of the case was properly submitted to the 


jury. 


Judgment reversed. 


SIMMONS vs. GOODRICH, trustee. 


1. That a surety is released from liability because of a change in the 
contract between the principals whereby the risk of the surety is 
increased, is a plea which the surety has the privilege of making, 
or not athis option. It is not a plea of which the principal can 
take advantage. 

(a.) If on the default of a principal his sureties were presumptively 
liable on his bond, and compromised with the payee thereof for a 
sum less than the amount of the bond, and the principal ratified the 
compromise, they could hold him liable for the amount of the com- 
promise, and could transfer to the payee of the bond the security 
which they held from the prinicpal for their indemnity. 

2. Where title was transferred by deed, and a contract not of record 
entered into between the parties, one who received title under the 
grantee of the deed was affected by the recitals thereof, but not by 
the extraneous contract unless actual notice thereof was brought 
home to him. 

3. The act of 1868 conferred authority on the Georgia Railroad to 
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elect an officer to conduct its banking business and to require a 
bond of him. 

(a.) Full banking powers were conferred by the act of October rgth, 
1870. 

(4.) The bond in this case provided for changing so as to meet the 
varying business of the company. 


Principal and Surety. Contracts. Title. Railroads. 
Before Judge SNEAD. Richmond Superior Court. Sep- 
tember Term, 1881. 


Reported in the decision. 


GANAHL & WRIGHT; A. D. PICQUET, for plaintiff in 
error. 


Jos. B. CUMMING, for defendant. 


SPEER, Justice. 


The defendant in error brought his action of complaint 
in the statutory form, to recover the possession of an un- 
divided one-half interest in two adjoining lots of land 
lying in the city of Augusta, on the south side of Green 
street, below Lincoln street. On the trial of the case, 
under an equitable plea filed by the defendant, the jury, 
under the evidence and charge of the court, returned a 
verdict decreeing asale of the premises sued for, the pay- 
ment of a certain amount to indemnify the plaintiff, and 
the overplus to be paid to defendant. 

A motion was made for a new trial, which was refused 
by the court, and plaintiff in error excepted. 

It appears from the record, that the land in controversy 
had been, on the 11th day of October, 1872, deeded by 
the plaintiff in error, with the consent of his wife, for 
the consideration of ten dollars, to Charles A. Platt and 
Joseph A. Eve, and at the same time the said Platt and 
Eve delivered to plaintiff in error their bond in the penal 
sum of three thousand dollars, with the following condi- 
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tion: ‘‘ Whereas, the above bound, Charles A. Platt and 
Joseph A. Eve, signed as sureties the bond of James S. 
Simmons, given in the month of November, 1868, as tel- 
ler of the Georgia Railroad and Banking Company ; and, 
whereas, the said Simmons, on the 11th October, 1872, 
conveyed to said Charles A. Platt and Joseph A. Eve 
two houses and lots situated on the south side of Green 
street, below Lincoln street, in the city of Augusta, and 
the said lots were conveyed unto the said Charles A. Platt 
and Joseph A. Eve for the purpose of securing them 
against whatever losses they may sustain by having signed 
the bond of James S. Simmons as sureties aforesaid ; if 
the said Charles A. Platt and Joseph A. Eve do not sus- 
tain any losses as aforesaid, they are to reconvey to the 
said James S. Simmons the said lots of land. Now, if 
said Platt and the said Eve shall reconvey, or cause to be 
reconveyed, thesaid lots to James S. Simmons, this bond 
to be void else to remain of full force.” 

Afterwards, it appears that the said Eve and Platt ad- 
mitted a liability to the Georgia Railroad and Banking 
Company, as sureties on the bond of the plaintiff in error, 
as teller of said company, and acknowledging the condi- 
tion of this bond to have been broken by the default of 
their principal, Simmons, compromised the claim of the 
Georgia Railroad Company, against them as sureties, for 
the sum of five thousand dollars, each of them giving a 
several note to the company for $2,500.00. On the oth 
of August, 1878, Charles A. Platt, in settlement of his 
liabilities to the company on account of the default of 
Simmons, as teller (as represented by his note held by 
the company), conveyed his own undivided half interest 
in the lots of land to Charles G. Goodrich, in trust for 
the Georgia Railroad and Banking Company. 

On this title, the trustee brought his action to recover 
the possession of the undivided half of the premises of 
Jas. S. Simmons. 

He pleaded, that he had fully settled with the company 
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to the extent of the default; that there had been a nova- 
tion in the contract of tellership between himself and the 
company without the consent of the sureties, which in- 
creased their risk, and the default having occurred during 
the period of this novation, the sureties were discharged. 

1. It appears from the record that Charles A. Platt, the 
grantor of the plaintiff below, was one of the sureties 
on the official bond of the defendant, James S. Simmons, 
as teller of the Georgia Railroad and Banking Company. 
That to indemnify him as such surety he conveyed the 
title to the undivided half of the property in dispute to 
the plaintiff below by his deed. It is very evident that 
the plaintiff below, having the legal title, was entitled to 
recover; but the defendant sought to defeat the legal 
title by setting up, by an equitable plea in his own be- 
half, the pleas of his sureties, and to do this he filed the 
pleas heretofore referred to. 

Under the contract between Simmons and his sureties, 
he conveyed title to them to indemnify them against loss 
or damage on account of their suretyship. The measure 
of their principal’s liability is ordinarily the liability of 
the securities. Any act that discharged him would dis- 
charge them, and if he was liable they would be presump- 
tively so. For them to plead a release or discharge from 
liability for some cause not affecting the liability of the 
principal, was their privilege not his—it could avail them 
and not him—it was a defence they might offer, but 
would not enure to his benefit ; or they might refuse and 
decline to make it. When they became his bondsmen, it 
was to make good his default, and if he contracted to 
indemnify them against his default, then so long as the 
default was unsatisfied, so long was his indemnity valid 
and binding. We think there was no error in the court 
disallowing and striking the plea of the defendant below 
in which he pleaded, that the sureties were discharged be- 
cause there was a novation of the contract without the 
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consent of the sureties, by reason of which their liability 
and risk were increased, and that by the enlargement of 
the powers of said corporation the risk of the securities 
were increased. 

These defences, if good at all, could avail the securi- 
ties alone. They could make them or not, but they were 
not defences the principal could offer in a contest prac- 
tically between himself and them. 

The pleas that the plaintiff in error could offer to this 
suit were such as showed, first, he was not in default ; 
second, that if in default, such default had been satisfied 
and discharged, and that thus the sureties had been saved 
harmless ; or third, that if in default, he had offered to 
redeem the property by discharging the liability incurred 
and continued so to do. The great and controlling question 
in this controversy is, did the defendant, Simmons, owe 
the Georgia Railroad and Banking Company by reason of 
his default as teller, and for whose fidelity to his official 
trust these securities became liable. By his equitable 
plea he opened this question of his indebtedness to the 
bank, the evidence was submitted, and the verdict on this 
issue was against the defendant below. Whatever may 
have been the version of defendant as to his note en- 
dorsed by Cohen and the stock of goods, with the mort- 
gage, turned over, being received as an accord and satis- 
faction at the time, yet the evidence further shows that 
neither the bank nor the securities so regarded it, for the 
securities gave, and the bank subsequent to this accepted, 
the notes of the securities to the amount of $5,000.00, to 
be discharged from any further liability as sureties of said 
defendant on his bond as teller of the bank, and this ac- 
tion of the bank and the securities after this was fully 
ratified and confirmed by Simmons, the principal, by his 
paying for a year or more the interest on the notes the 
securities had given to the bank. How can it be said this 
default of Simmons was settled by the bank, when the 
evidence shows the bank received of Simmons and Cohen, 
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as the proceeds of the goods, about $6,000.00, when the 
default amounted to $20,000.00, or more, and when, after 
all this alleged accord and satisfaction, the securities on 
this default assume to pay the sum of $5,000.00, and which 
assumption and recognition of their liability to that ex- 
tent for said default was recognized, ratified and partially 
discharged by Simmons, the principal, and against whom 
the default was alleged? 

We think the law of the case under the evidence cor- 
rectly and succinctly submitted by the court to the jury 
when he said “that if the sureties, being presumptively - 
on the default of their principal liable to the bank, com- 
promised with the bank for a sum less than the bond, and 
the principal ratified the compromise, then the sureties 
could hold their principal for the amount of the compro- 
mise, and could transfer to the bank the security which 
they held for their indemnity.” The court further said 
defendant could defeat the legal title by showing that 
Platt did not in any way become liable as his surety or 
second by himself paying off such liability and releasing 
the land. 

2. It is insisted the court erred in charging “the plain- 
tiff acquired Platt’s title as it appeared on the record un- 
affected by any contract between Platt and the defendant 
outside of the record, unless plaintiff had actual knowl- 
edge of such contract.” 

The contract here outside of the record was an agree- 
ment Simmons alleged he made with Platt when he exe- 
cuted him the deed to indemnify him, “that he (Platt) 
was to litigate or contest his liability as surety to the end 
of the law.” We see no error in the court saying “that 
such a contract being outside of the record, unless actual 
notice thereof was brought home to the bank, it did not 
affect it.’’ Plaintiff below was bound by all the recitals 
in the deed and record under which he claimed title—nor 
did he seek to assert any title inconsistent therewith—but 
to nothing outside, of which he had not notice. 
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3. There was no error in striking the three pleas relating 
to the banking powers of the Georgia Railroad and Bank- 
ing Company. We think the act of October, 1868, con- 
ferred upon the corporation such powers as to the con- 
ducting of a banking business as authorized them to elect 
officers to carry on such business and to require of them 
bond and security for the faithful discharge of such a 
trust. We see no valid objection to the constitutionality 
of this act. Moreover that full banking powers were 
conferred on the company by the act of October Ioth, 
1870, is not questioned, and the bond given by these par- 
ties provides for its own enlargement to meet any varying 
business of the corporation by the following language : 
“Shall conform to and abide by such rules, regulations, 
orders and by-laws as are now of force, or may from time 
to time hereafter be made, passed or established for the 
government of said institution or its affairs.” 

Judgment affirmed. 


CULLY vs. BLOOMINGDALE, RHINE & CoO. 


An instrument signed by a husband and wife had the form of a deed; 
after the description, the instrument stated that the condition of the 
sale was that certain notes had been given by the husband to the 
grantee. It provided that if the debt should be paid, the deed 
should be void ; that if the makers failed to pay, the creditors should 
give notice by certain advertisement, and sell at public outcry the 
equity of redemption, pay the notes and expenses of sale, and pay 
over the balance to the debtors. Homestead was waived : 

Held, that the instrument was a mortgage only and conveyed no title ; 
and upon the death of the husband the wife was entitled to a year’s 
support out of such property. 

(a.) The title being in the husband, a sale of the property after his 
death would not affect the wife’s right to a year’s support. 


Mortgage. Title. Year’s support. Before Judge FAIN. 
Dade Superior Court. December Term, 1881. 


Reported in the decision. 
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T. J. Lumpkin; E. D. GRAHAM, for plaintiff in error. 


W. N. & J. P. JAckKoway; R. J. McCamy, for de- 
fendants. 


SPEER, Justice. 


It appears by the record that D. M. Cully, husband of 
the plaintiff in error, died in October, 1879, and in January, 
1880, his widow applied for a year’s support for herself 
and infant daughter out of the estate of her deceased 
husband, which by commissioners duly appointed was set 
apart in property, and included‘among other things a store 
house and lot in Rising Fawn, Georgia. The defendants 
in error filed objections to the return of the commission- 
ers upon the ground that they had title to said store house 
and lot. From the decision of the ordinary an appeal 
was taken to the superior court, and on the trial there it 
was agreed to submit both the law and facts to the judge, 
without the intervention of the jury, and he found that 
the plaintiff was not entitled to a support out of said 
store house and lot, but that the title was in the defend- 
ants in error to said property at the death of the intestate, 
to which judgment plaintiff excepted. 

The title upon which the defendants in error rested their 
claim was under the following paper: 


“This indenture, made and entered into this the fifteenth day of 
April, 1879, by and between D. M. Cully and Fannie A. Cully, wife 
of said D. M. Cully, for and in consideration of the sum of one hun- 
dred dollars to us in hand paid, the receipt of which is hereby acknowl- 
edged, do bargain, sell, and do hereby convey unto Bloomingdale, 
Rhine & Co., of the city of Philadelphia, Pennsylvania, one house and 
lot in the town of Rising Fawn, in the county of Dade, state of Geor- 
gia, and more particularly described as follows, to-wit: Fronting the 
east side of the Alabama Great Southern railroad twenty-five feet, 
and running back of uniform width one hundred feet, it being the lot 
that the said D. M. Cully bought of——, and on which a new store 
house is built, all in the county and state aforesaid. Now, the condi- 
tions of this sale are as follows, to-wit: The said D. M. Cully has this 
day given his notes to the said Bloomingdale, Rhine & Co. for the 
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following sums, to-wit: One for one hundred dollars, payable thirty 
days after date, and being dated April 15th, 1879, and another note 
due six months after date, for three hundred and fifty dollars, and 
bearing date April 15th, 1879; all of said notes bearing interest from 
date except the last. Now we, the said D. M. Cully and Fannie A. 
Cully, parties of the first part, do acknowledge ourselves to be due 
the said parties of the second part, the several sums or amounts above 
set forth, and to secure the payment of the same we have hereby 
made this our deed to said tract or parcel of land, situated as before 
set forth, together with the house thereon, but if the parties of the first 
part do well and truly pay the said note and interest that may accrue 
thereon, then this deed is to be void and for nothing -held, but if the 
said parties of the first part fail to pay the said note, together with 
the interest that may accrue, then the said parties of the second part 
may, after giving thirty days’ notice in writing, at the courthouse, in 
the town of Trenton, in the county of Dade, state of Georgia, and 
also in the town of Rising Fawn, Georgia, by their agent or attorney 
expose to sale the said house and lot to the highest and best bidder, on 
three and six months time in bar of the equity of redemption, taking 
note and good security of the purchaser, and retaining a lien on the 
property for the purchase money, and after paying all the above de- 
scribed notes together with all the interest and costs of selling, the re- 
mainder of the money to be paid over to the parties of the first part, 
or their lawful representatives; and all the parties of the first part cov- 
enant with the parties of the second part, that the above property is 
unincumbered except eighty dollars of purchase money to P. Malloy, 
which is not due, for the grounds on which the house stands and for 
which he has notes, one for forty dollars, due six months after date, 
the first of January, 1879, and one for forty dollars due twelve months 
after date, dated 1st of January, 1879, with interest from date; and 
we, the parties of the first part, waive all exemptions of homestead 
and all other exemptions as to the above named house and lot. In 
witness whereof,” etc. 


The question presented is whether, under this paper, 
the title to the property therein described passed to de- 
fendants in error so as to defeat the claim of plaintiff in 
error in the same for her twelve months’ support, as the 
widow of D. M. Cully. A mortgage is, under the Code, 
“a mere security for a debt, and passes no title.” “No 
particular form is necessary to constitute a mortgage. It 
must clearly indicate the creation of a lien, specify the 
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debt to secure which it is given and the property upon 
which it is to take effect.”” Code, §§1954, 1955. 

Tested by these requisites,the paper under which de- 
fendants in error claim ‘title is a mortgage deed, with 
power in the mortgagees, on default of payment within a 
certain time and upon certain notice, to make sale of the 
property on certain credits, so as to “bar the equity of 
redemption.” The paper clearly indicates the creation of 
a lien “to secure the payment of the notes” therein de- 
scribed ; and the property upon which the lien attaches is 
described ; moreover all exemptions of homestead are ex- 
pressly waived on the part of the makers. 

The relation of debtor and creditor existed and con- 
tinued to exist between the mortgagor and mortgagee up 
to his death, and moreover on the payment of the sums 
set forth as due in said instrument, it is declared the paper 
‘shall be void and for nothing held.” These various ear 
marks of the instrument can lead to but one conclusion, 
and that is that the paper was intended as a security for 
the debt. If the mortgagor failed to pay, whose title was 
to be sold as provided for? what was to be sold? “The 
equity of redemption”—and the proceeds were to be paid 
out to the costs, expenses of sale, then to the debt, and 
overplus, if any, to the mortgagor. We think the court 
therefore, erred in holding that the title of this property 
passed to the defendants in error, but that the same re- 
mained in the deceased husband, and so existed at the 
time of his death, and hence that the court below erred 
in not sustaining the application of plaintiff in error to 
have said property set apart as a portion of the twelve 
months’ support assigned her as the widow of her de- 
ceased husband. 9 Ga., 151; 7 Cranch, 237; 61 Ga., 339; 
54 /b., 441. 

The title to the property being in the deceased, the 
sale of the property after his death under this mortgage, 
could not affect the widow’s right to her twelve months’ 
support. 8 Wheat., 174; 25 Ga., 571; 65 0., 312. 

Judgment reversed. 
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. Intimate association by a sheriff with the jury while they are charged 
with a cause, such as occupying the same bed, is reprehensible, 
and would be sufficient ground for setting aside a verdict, if it be 
not satisfactorily shown that no improper influence was exerted by 
such officer, and no injury resulted to the defendant therefrom. 

. Misconduct on the part of the jury in a criminal cause, from which 
injury might have resulted to the defendant, throws the burden on 
the state to show affirmatively that the defendant was not injured 
thereby. 

. When such alleged misconduct is the use of spirituous liquors by 
the jury during the trial, affidavits from those persons who used 
the liquors, and others of the jury, showing that they were used 
with great moderation, and not to such an extent as to even slightly 
affect the capacity of any member of the jury, will release the state 
from this burden. 

. Though the person outraged swears that the crime of rape was 
actually committed by the prisoner, yet where an attempt is made 
to impeach her testimony, and her age and the circumstances sur- 
rounding the criminal act render her testimony on this subject 
doubtful, the jury may disregard it and find the accused guilty of 
an assault with intent to rape, there being overwhelming evidence 
of such assault. ‘ 


Criminal Law. Practice in Superior Court. Officers 
Jurors. Charge of Court. Before Judge STEWART. 
Pike Superior Court. October Term, 1881. 


Henry Jones was indicted for rape. On the trial, the 
evidence for the state was in brief, as follows: The girl, 
on whom the attempt was committed, testified that de- 
fendant came to her house, and enticed her into an ad- 
joining wood by asking her to show him the way toa 
neighbors, promising to give her a quarter; that when 
they came to the wood, defendant gave her whiskey to 
drink, then threw her down and got on her; she did not 
consent to his doing so; he put his private into her; she 
screamed and he choked her; defendant kept her there 
until a Mr. Hemphill, and two others, came up, when he 





FEBRUARY TERM, 1882. 761 


Jones vs. The State. 


got up and ran; she is between eleven and twelve years 
of age. 

Another witness (Hemphill) testified as foliows: He 
was walking over his farm, about 11 o'clock Sunday 
morning, in company with two other men, when he heard 
a noise like one in distress, at a place about two hundred 
yards distant ; on going to the spot, he saw defendant on 
top of Louisa, in the act of having sexual intercourse 
with her; he got within nine steps of them when defend- 
ant, seeing him, got up and ran; Louisa got up, fell back, 
and would have fallen a second time but witness caught — 
her; she said she did not know the man, had never seen 
him before; she was not intoxicated; witness saw de- 
fendant an hour later, when he was arrested, and recog- 
nized him ; identified him both by his face and clothing ;: 
defendant’s legs were muddy about both knees; when 
asked to account for it, said he had fallen off a bridge. It 
had been raining and was muddy in the woods. The 
scene of the crime showed signs of the ground being 
trampled andtornup. Defendant was arrested at a house 
a mile and a half, or two miles distant, about two or three 
hours after the crime was committed. 

Other witnesses, who were with Hemphill, testified to 
the fact of seeing the parties together, as he had done, 
but did not know who they were. Others testified to 
seeing him near the scene of the crime about the time of 
its commission, and leaving it at a rapid gait. 

The evidence of the defence was mainly in impeach- 
ment of the state’s witnesses, and was, in brief, as follows: 
The marshal of Griffin (Bridges) testified that Hemphill 
told him he was walking through a piece of woods on his 
farm, and heard some little noise which attracted his at- 
tention, and about thirty steps from him he saw a man and 
woman down on the ground, but could not see who it was; 
the man got up and he (Hemphill) made a little noise, when 
the man ran; that after Jones was arrested he identified 
him by his clothing. 
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Watson, the justice of the peace before whom the pre- 
liminary trial was had, testified that Hemphill remarked 
in his presence, that “he did not know that he could swear 
positively to Jones being the man, and he believed he 
ought to be turned loose.” Other witnesses testified to 
similar remarks of Hemphill, expressing doubt as to the 
identity of the prisoner. 

It was in evidence that the defendant, while under ar- 
rest, pointed out tothose having him in charge, the bridge 
from which he said he had fallen, and showed marks 
which he said his knees had madein the mud. There was 
also testimony that, on the preliminary trial before the 
magistrate, an opportunity was given the girl (Louisa) to 
identify the man (Jones), but she did not doso; that she 
was asked if Jones was the man, and replied she did not 
know; also, that she had made contradictory statements 
as to whether defendant actually accomplished his pur- 
pose or not, having stated at the preliminary trial that he 
pulled up her clothes and tried to have intercourse with 
her. 

There was much more testimony not material here. 
Defendant made a statement to the effect that he had not 
been on Hemphill’s place, and that he had never seen the 
girl before the preliminarytrial. The jury found a verdict 
of guilty of assault with intent to rape. The defendant 
moved fora new trial; the motion was overruled, and de- 
fendant excepted on the grounds stated in the decision. 


F. D. DISMUKE; BOYNTON & HAMMOND; F. L. HAR- 
ALSON, for plaintiff in error. 


E. WOMACK, solicitor general, for the state. 


SPEER, Justice. 


Plaintiff in error was indicted for the offence of rape, 
and convicted of assault with an attempt to commit 
rape. He made a motion for a new trial on various 
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grounds, as appear in the record, which was refused and 
he excepted. 

The main grounds relied upon before this court fora 
reversal of the judgment of the court below were: 

(1.) The misconduct of W. P. Bussey, sheriff of said 
county, for entering the room at night where the jurors 
were lodged and under the control of the bailiff and hav- 
ing the door closed after him. How long he remained in 
the room the record does not disclose. 

(2.) Because the court instructed the jury “that if they 
believed the defendant was not guilty of the offence of 
rape, they might consider whether or not he is guilty of 
the offence of an assault with an intent to commit a rape.. 
There being no evidence to justify the charge.” 

(3.) Because the court allowed a witness (McWilliams) 
to be sworn and testify for the state after the argument to- 
the jury had commenced. 

(4.) On account of the misconduct of the jury in being: 
allowed, during the trial, intoxicating liquors and other re-- 
freshments, without the consent of the court. 

1. It appears from the record that the trial of the de-. 
fendant lasted several days, and at night the jury were re-. 
moved from the court room to a house to be lodged and 
fed during the recess of the court. That owing to the 
length of the trial the jury were put under charge of 
special bailiffs, whose duty was to guard them from intru- 
sion and prevent their separation, etc.; and during the 
night the sheriff of the county, W. P. Bussey, relieved 
one of the bailiffs from duty and assumed the duty of tak- 
ing care of them. It does not appear from the evidence 
that his entrance into the lodging room of the jury was 
at any time during their deliberations, but otherwise, after 
they had been removed from the jury room at the court 
house to their lodgings. The affidavit of W. P. Bussey 
establishes the fact that in his conduct in guarding and 
taking charge of the jury, “he strictly observed all the 
rules and regulations as prescribed by the special oath ad- 

v 68—50 
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ministered to bailiffs” on taking charge of a jury, and his 
affidavit in this respect is fully sustained by several of the 
jurors who were upon the panel. It is well known to us 
that under the law and custom of the courts the supervis- 
ion of juries empanelled and the bailiffs in attendance 
‘upon them, is subject to the general supervision of the 
sheriff. It is through him arrangements are made to feed 
aad lodge them during criminal trials, and, as a conse- 
-quence, much is left to his prudence and discretion, to see 
‘that they are properly provided for and guarded from 
outside influence. In doing this his presence in their 
lodging rooms for such a purpose when they are not en- 
gaged in their deliberations would not necessarily vitiate 
a verdict, still, intimate association with any of them, 
such as occupying the same bed, is reprehensible and im- 
proper—would be a grave irregularity, and void a find. 
ing if the affidavits did not satisfy us that no improper 
influence was exerted and no injury resulted to the de- 
fendant from this cause. If the affidavits of both the 
officer and jury did not relieve his conduct from all sus- 
picion of wrong to the state or defendant, we shculd be 
constrained to reverse the judgment and order a new trial. 

2. As tothe misconduct of the jury, as complained of 
in one of the grounds for new trial, we recognize the rule 
laid down by this court, “that misconduct on the part 
of the jury while they have the case under consideration, 
from which injury might have resulted to the defendant, 
throws the burden upon the state to show affirmatively, 
that no such injury has resulted.” 45 Ga., 225. Yet in 
looking into the affidavits filed in support of this ground, 
while it appears from affidavits of some of the jury alone, 
that they at their own expense procured, through the bai- 
liff in charge, and used during said trial, spirituous liquors, 
yet the affidavits of the same and other jurors establish 
the fact that it was used in extreme moderation, and 
no juror was under the influence of the same to the ex- 
tent of impairing or affecting in the slightest degree his 
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capacity as a juror. Moreover this fact of the use of re_ 
freshments ir the jury room alone appears by the affida. 
vits of the jurors themselves, and the rule is too well set- 
tled, that such evidence will not be received for the purpose 
of impeaching the verdict they have rendered. 45 Ga., 
225. Onthese grounds of the motion as to the alleged 
misconduct of Bussey, the sheriff, and of the jury pen- 
ding said trial we are satisfied from a careful inspection 
of the affidavits filed in support of the motion and in vin- 
dication of the officer and jury, that the state has shown 
affirmatively that no injury has resulted to this defendant 
for either of the causes complained of. 

3. As to the complaint made to the charge of the court 
instructing the jury, “‘ That if they believed the defendant 
was not guilty of the offence of rape, they might consider 
whether or not he is guilty of the offence of assault with 
intent to commit a rape,” we think there is sufficient evi- 
dence in the record to justify the charge as given and sus 
tain the verdict as rendered. It is true the testimony of the 
little girl, eleven years old, the victim of this outrage, sus- 
tains the accusation that the higher offence was commit. 
ted, but when it is remembered her testimony was sought 
to be impeached by the defence by a number of witnesses 
by proving contradictory statements; when her age and 
size is taken into account, her physical condition at the 
time and immediately after the outrage, laboring as she 
was, under the influence of liquor which the attempted 
ravisher forced down her throat before the attack, there 
might be a grave doubt as to whether her testimony alone 
was sufficient as to the actual perpetration of the offence 
of rape. But unfortunately for the defendant, there were 
other witnesses who saw him in the act of making the 
attempt to commit this offence upon his helpless victim. 
These witnesses saw and testified to enough to satisfy any 
fair and impartial mind that he was seeking and attempt- 
ing to perpetrate the offence. He had her upon the 
ground, was upon her person with her clothes up, and was ~ 
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making every effort in the midst of her choking and 
smothered cries for help, to commit this outrage. Wheth- 
er he consummated his purpose these witnesses could not 
testify ; that he attempted to do so no shadow of a doubt 
exists. The jury might well have deemed it wisest in 
favor of the defendant, to rest their verdict upon the un- | 
doubted testimony of these eye witnesses to this cruel 
wrong, rather than to believe, under the disadvantages of 
her surroundings at the time, the full testimony as to the 
consummation of the higher offence, and which was alone 
supported by the testimony of the victim. In the case 
cited by counsel for plaintiff in error Kelsey vs. State, 62 
Ga., 558, there was but one witness to the offence 
charged, and that wag the person upon whom the alleged 
outrage was perpetrated. She was a woman of mature 
age and swore positively to the offence of rape upon her 
person by the accused, and yet in the face of this testi. 
mony the jury found the accused guilty of an assault 
with intent to commit a rape. Well might such a ver- 
dict be set aside as being against the testimony and 
law. But in this case, as we have said, there was evidence 
before the jury sufficient to sustain either offence; it was 
for them to say to whom they would give credit. This 
was their province, and if in favor of the accused, they 
returned him only guilty of the lower grade, he of all 
others has the least cause of complaint. 

4. As to the introduction of the witness for the state 
(McWilliams) after the argument commenced: his pres- 
ence it appears was unknown to the state’s attorney when 
he closed for the state. It was in the discretion of the 
court to allow him to testify, and we will not control it. 

Judgment affirmed. 
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HAMMOND & HINSON vs. CROSBY & COMPANY. 


. A sheriff’s deed, though unaccompanied by the judgment or execu- 
tion, is good color of title as a starting point for the statute of lim- 
itations to run, if possession be taken under it. 

. A quit claim deed is good as color of title, and with possession may 
ripen into a perfect title. The fact that it is a quit claim deed does 
not of itself negative the presumption of good faith in one who 
holds under it. 

. One who relies on title by prescription and seeks to tack to his own 
the possession of prior holders to make out the prescription, must 
show that their possession was Jona fide. 

. When a person is shown to be notoriously in possession of land by 
occupancy, cultivation and the like, his possession is presumed to 
be adverse until the contrary is shown, and such possession, when 
under written title, extends to the boundary of the tract described 
in the deed. 

. Where one sets up a prescription with adverse possession, and the 
opposite party replies by alleging fraud, the proof to avail must 
show fraud extending to the party so pleading the prescription. 

. The verdict was sustained by the evidence. 


Title. Prescription. Deeds. Before Judge SIMMONS. 
Appling Superior Court. October Term, 1881. 


Reported in the decision. 


RoOreRTS & DELACY, by HARRISON & PEEPLES, for 
plaintiffs in error. 


G. J. HOLTON & SON, by JACKSON & KING, for de- 
fendants. 


SPEER, Justice. 


Crosby & Co. brought their action of trespass against 
the plaintiffs in error to recover damages alleged to have 
been committed by them by boxing the pine timber grow- 
ing on lot 268 in the 2d district of Appling county, said 
boxing being done for turpentine purposes. To this suit 
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defendants pleaded the general issue. The case came on 
for trial, and under the evidence and charge of the court, 
the jury returned a verdict for plaintiffs. Defendants 
moved for a new trial, which was refused, and they ex- 
cepted. 

Plaintiffs below introduced in evidence a deed made 
by Gardner Wiley, sheriff, to G. J. Holton, to the lot in 
dispute as color of title, duly attested, and dated June 
17th, 1872, recorded November 26th, 1880. Second, a 
deed from Holton without warranty (except against the 
maker) to Henry Mims, dated February 22d, 1873, re- 
corded November 26th, 1880. A quit claim deed from 
Henry Mims to Silas A. Crosby dated February 17th 
1880, recorded November 26th, 1880. A deed from S. A. 
Crosby to S. A. Crosby & Co. (plaintiffs), dated May 34d, 
1880, recorded November 25, 1880, the said deeds embrac- 
ing the land in dispute. 

Defendants offered a written evidence of title as fol- 
lows: 

Plat and grant from state of Georgia to lot in dispute 
to William A. Gurley, dated June goth, 1842. Letters of 
administration on estate of Wm. A. Gurley to Thos. G. 
Lawson, dated February 7th, 1871. Certified copy of order 
of court of ordinary forsale of wild and cultivated lands of 
the county of Appling, embracing lot in dispute. A deed 
from Lawson, administrator of Gurley, to L. F. Hinson 
and John Hammond, dated August 27th, 1880, recorded 
November gth, 1880. 

Under the admission in evidence of these title deeds, 
and the parol evidence submitted, the jury, under the 
charge of the court, returned a verdict for the plaintiff. 

The defendants made a motion for a new trial, which 
was refused, and they excepted. 

This action for trespass upon this lot of land brought 
by the plaintiffs below, rests upon a title they claimed to 
have made out by prescription, to-wit: Seven years ad- 
verse possession held dona fide under a claim of right. 
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The defendants rely upon a regular chain of title from the 
grant down regularly executed to the defendants alleged to 
be trespassers, and the rights of the respective parties 
are to be determined by the answer to the question, which 
of them exhibited the better title. 

Plaintiffs below claim as the origin of their title to the 
lot and as color of title, a sheriff's deed made to Bolton, 
dated June 17th, 1872, and possession thereunder up to 
November, 1880, when it is alleged the trespass was com- 
mitted. Holton, without warranty (exeept as against the 
maker), on February 22d, 1873, conveyed to Mims. Mims 
by quit claim conveyed, on February 17th, 1880, to S. A. 
Crosby, and he by deed May 13th, 1880, conveyed to 
plaintiffs below ;—all of these deeds embraced the lot in 
dispute. The land it is claimed was sold as the property 
of Hayes, and at the date of the sheriff’s deed Holton, 
the purchaser, was put in possession ; and the tenant then 
in possession attorned tohim. Holton sold land to Mims 
and put him in possession, declined to make Mims a gen- 
eral warranty deed for the sole reason that he had not held 
the lot for seven years under his purchase at sheriff’s sale. 
Mims under his purchase went into possession, and con- 
tinued therein till his sale to S. A. Crosby. During the 
time he held it planted every year six acres—all of the 
open land onthe lot. Houses on the place were some- 
times vacant, sometimes occupied by his tenants. Had 
some doubts about his title, but thought it good. He 
did not communicate to Crosby his doubts about the title. 
Crosby went in under his purchase from Mims, and has 
held it ever since. Plaintiffs proved by another witness 
he had passed over the land two or three times a year for 
the past seven or eight years and saw a small field of oats 
growing on it. Improvements consisted of two or three 
log houses and about six acres cleared on it. 

Hinson, sworn for defendant, testified, while Mims 
was in possession of lot, heard him say he had no faith 
in his title. Noone had been in possession for twelve 
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months previous to the purchase of same by Hinson and 
Hammond, on 27th of August, 1880. In the fall of 1879, 
Mims had sowed the open land on the lot in oats, and did 
so every fall while claiming the land. 

James Johnson swore in May, 1880, he went to Mims 
to buy the land and offered to give him the value of it if 
he would make him a warranty deed. Mims refused, and 
said he did not consider his title worth a d—n. 

Such, in substance, is the parol evidence on the trial. 

A sheriff's deed with possession under it unaccompanied 
with the judgment or execution is good color of title as 
a starting point for the statute of limitations. 22d Ga., 
56; 9 /0., 440. It is also true, that possession resting on 
a quit claim deed, when dona fide made on the one side 
and dona fide received on the other, may unquestionably 
ripen into a title deed and defeat the negligent owner of 
a better title. 50Ga., 629; 58 /b., 386. Wealsorecognize 
the rule that where one relieson his title by prescription he 
cannot tack to his own possession the possession of prior 
holders to make out his prescription, unless he shows the 
character of that possession as to its good faith, etc., and 
that he holds under parties so having dona fide acquired 
possession. 44 Ga., 297. 

The evidence in the record makes no attack upon the 
bona fides of Holton’s title, and possession from the sheriff, 
dated in June, 1872. He not only bought but went at 
once into possession and so continued until he sold to 
Mims. Mims followed Holton by purchase and held, occu- 
pied and cultivated under a claim of right till he sold to 
Crosby, on the 17th of February, 1880. The attack is 
directed to the dona fides of Mims’ possession and claim 
of right. 

Tacking Mims’ possession to that of Holton, from June 
1872, to 17th of February, 1880, if the same was adverse 
and dona fide under a claim of right, then the prescrip- 
tive title in Mims was complete, and Crosby, who was an 
innocent purchaser from him without notice, stood pro- 
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tected, not ouly in his title, but also in his possession. 
It is true, the law allows prescriptive title by tacking to 
ripen under a quit claim title when the character of the 
possession of those under whom he claims is shown to be 
in good faith. A mere quit claim title will not of itself 
negative the presumption of good faith in those holding 
under it. 50 Ga.,629. And in the absence of evidence 
to the contrary, the presumption is that the party claim- 
ing possession under it does so in good faith. So, it has 
been held a quit claim title taken in good faith is suffi- 
cient color of title upon which to base title by prescrip- 
tion, when accompanied by seven years’ possession. 58 
Ga., 396. Though Mims, therefore, may have held under 
Holton by a quit claim title alone, still if he entered in 
good faith under this title (and so the jury found) and 
held exclusive adverse possession for the space of seven 
years, his prescriptive title ripened as against a better title 
in one negligent in asserting it. 

When one is shown to be notoriously in possession by 
occupancy, cultivation, and the like, his possession is pre- 
sumed to be adverse until the contrary is shown, and such 
possession when under written title extends to the boun- 
dary of the tract in the deed. 64 Ga., 156; 65 /d., 402. 
And where one sets up this prescription and the adverse 
party replies by alleging fraud, the plea to avail must be 
shown by proof to extend to the party so pleading the 
prescription. 4 Ga., 308. 

Applying these principles of law to the facts of the 
case, we think the verdict was sustained by the law and 
the evidence, and we see nothing in the refusals to charge 
or the charge as given, as excepted to by the plaintiffs in 
error, that calls for a new trial. 

Judgment affirmed. 
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MCWILLIAMS é7 al. vs. ANDERSON. 


_ 


. Trespass against an officer for wrongful levy on homestead prop- 
erty may be maintained by the wife or family of the debtor without 
making the debtor himself a party plaintiff. 

2. When such action is brought by the wife and children of the debt- 

or, an amendment making him a party plaintiff, either individually 

or as a prochein ami, should not be allowed. Such an amendment 
would introduce a new and distinct party, in a case not provided 
for by law. 


Practice in Superior Court. Amendments. Home- 
stead. Before Judge HARRIS. Coweta Superior Court, 
September Term, 1881. 


Reported in the decision. 


R. S. BURCH; J. W. POWELL; W. A. TURNER, for. 


plaintiffs in error. 
J. B.S. Davis; J. S. Bicsy, for defendant. 
CRAWFORD, Justice. 


This suit was brought under section 2027 of the Code, by 
Incy McWilliams and her minor children, against the de- 
fendant, as sheriff, for trespass in levying upon the home- 
stead set apart to Andrew J. McWilliams, the husband 
and father of the plaintiffs. 

The defendant demurred to the declaration on the 
ground that the said Andrew J. McWilliams was not, but 
should have been, a party to the suit; the demurrer was 
sustained, and plaintiffs counsel then moved to amend 
by making said McWilliams a part, which motion was re- 
fused by the court, and to both rulings the plaintiffs, by 
counsel, excepted. 

The plaintiffs counsel thereupon moved the appoint- 
ment of the said McWilliams as prochein ami for the mi- 
nors to conduct the suit for their use, which motion was 
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granted by the court. Whereupon defendant’s counsel 
demurred to plaintiffs’ declaration as amended, which said 
demurrer was sustained by the court, and the case dis- 
missed. To this last ruling plaintiffs also excepted. 

Where any officer knowingly levies on property, which 
has been set apart as a homestead, except upon the affi- 
davit of the plaintiff, his agent, or attorney, that the debt 
on which such execution is founded, is one from which 
the homestead is not exempt, he is guilty of trespass, and 
for which trespass the wife or family or the debtor may 
recover for their exclusive use. Code, $2027. 

We think that, under this authority, it is clear that the 
right of action existed in the plaintiffs in this case, and 
that the judge erred in sustaining the demurrer to the dec- 
laration, on the ground that Andrew J. McWilliams was 
not made a party. On the motion to amend by making 
him a party, we the think that the judge ruled correctly. 

Amendments, under our practice, are most liberally 
allowed, but they do not go to the extent of allowing a 
new and distinct party to be made in a common law suit, 
except in cases where it is expressly provided by law. 
This is not such a case; and it was error in the court to 
have allowed the said party made, although he was only 
the prochein ami of the minors. 64 Ga., 519; 65 Jb., 
464; 61 Jb., 161; 63 1b., 679; Code, $3480. 

The amendment havin been allowed, the iidloretien 
as amended was demurred to, the demurrer sustained, 
and the case dismissed, which ruling of the court is as- 
signed as error. 

That it was illegal to have made this new party to the 
suit, we have already held; so long, therefore, as an ille- 
gal amendment stands, the declaration is demurrable, and 
to dismiss the suit was correct ; but holding, as we do, that 
the right of action is maintainable by the original plain- 
tiffs, there was no necessity for any other party, and all 
rulings to the contrary were error. 

Judgment reversed. 
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MCWILLIAMS é al. vs. ANDERSON. 


. Trespass against an officer for wrongful levy on homestead prop- 
erty may be maintained by the wife or family of the debtor without 
making the debtor himself a party plaintiff. 

. When such action is brought by the wife and children of the debt- 
or, an amendment making him a party plaintiff, either individually 
or as a prochein ami, should not be allowed. Such an amendment 
would introduce a new and distinct party, in a case not provided 
for by law. 


Practice in Superior Court. Amendments. Home- 
stead. Before Judge HARRIS. Coweta Superior Court, 
September Term, 1881. 


Reported in the decision. 


R. S. BURCH; J. W. POWELL; W. A. TURNER, for. 
plaintiffs in error. 


J. B.S. Davis; J. S. Bicsy, for defendant. 


CRAWFORD, Justice. 


This suit was brought under section 2027 of the Code, by 
Incy McWilliams and her minor children, against the de- 
fendant, as sheriff, for trespass in levying upon the home- 
stead set apart to Andrew J. McWilliams, the husband 
and father of the plaintiffs. 

The defendant demurred to the declaration on the 
ground that the said Andrew J. McWilliams was not, but 
should have been, a party to the suit; the demurrer was 
sustained, and plaintiffs counsel then moved to amend 
by making said McWilliams a part, which motion was re- 
fused by the court, and to both rulings the plaintiffs, by 
counsel, excepted. 

The plaintiffs counsel thereupon moved the appoint- 
ment of the said McWilliams as prochein ami for the mi- 
nors to conduct the suit for their use, which motion was 
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granted by the court. Whereupon defendant’s counsel 
demurred to plaintiffs’ declaration as amended, which said 
demurrer was sustained by the court, and the case dis. 
missed. To this last ruling plaintiffs also excepted. 

Where any officer knowingly levies on property, which 
has been set apart as a homestead, except upon the affi- 
davit of the plaintiff, his agent, or attorney, that the debt 
on which such execution is founded, is one from which 
the homestead is not exempt, he is guilty of trespass, and 
for which trespass the wife or family or the debtor may 
recover for their exclusive use. Code, §2027. 

We think that, under this authority, it is clear that the 
right of action existed in the plaintiffs in this case, and 
that the judge erred in sustaining the demurrer to the dec- 
laration, on the ground that Andrew J. McWilliams was 
not made a party. On the motion to amend by making 
him a party, we the think that the judge ruled correctly. 

Amendments, under our practice, are most liberally 
allowed, but they do not go to the extent of allowing a 
new and distinct party to be made in a common law suit, 
except in cases where it is expressly provided by law. 
This is not such a case; and it was error in the court to 
have allowed the said party made, although he was only 
the prochein ami of the minors. 64 Ga., 519; 65 /b., 
464; 61 Jb., 161; 63 1b., 679 ; Code, $3480. 

The amendment having been allowed, the dedieration 
as amended was demurred to, the demurrer sustained, 
and the case dismissed, which ruling of the court is as- 
signed as error. 

That it was illegal to have made this new party to the 
suit, we have already held; so long, therefore, as an ille- 
gal amendment stands, the declaration is demurrable, and 
to dismiss the suit was correct ; but holding, as we do, that 
the right of action is maintainable by the original plain- 
tiffs, there was no necessity for any other party, and all 
rulings to the contrary were error. 

Judgment reversed. 
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this, but insisted he was entitled to the value of said cot- 
ton at the time and place of delivery, or to the highest 
intermediate value ; that he had sold said I9 bales to John 
P. King, together with the lot to which it belonged, and 
that when the time of delivery came, and it was not de- 
livered to said King, Beall insisted he should be allowed 

2,154.40, the amount which he had refunded to said King 
on account thereof; that failing to agree in the premises, 
the matter was referred to arbitration, which awarded to 
said Beall $2,154.40 0n account of said 19 bales of cotton ; 
that Rust filed exceptions to said award, which are still 
pending. 

The bill prays for au order to sell said 52 bales, and, 
after deducting the expenses, for the proceeds to be ap- 
plied to Beall’s credit, that he account for the balance 
due complainant, and that, as said set-off could not be 
made at law, prayed the same may be allowed in equity 
and the action of trover be enjoined. 

Beall filed his answer, denying the indebtedness claimed 
by Rust, but alleged that Rust was indebted to him a 
large sum, not only for said 52 bales of cotton, but for 
over charges, and over payments, etc., etc. 

On the trial of said case, the jury found a verdict for 
Rust for $6,064.08, with interest from 15th June, 1869. 

Whereupon plaintiff in error made a motion for new 
trial, on various grounds, as are set forth in the record, 
which was overruled by the court, and he excepted. 

1. Error is assigned on the ground that the court erred 
in not dismissing complainant’s bill : 

(1.) Because there was no equity in it. 

(2.) Because the court had no jurisdiction to hear and 
determine such a case against Beall, a resident of Bald- 
win county, Georgia, and not a resident of Dougherty 
county, etc. 

As to the question of jurisdiction, it may be replied 
the plaintiff in error appeared and pleaded to the merits, 
and thereby not only admitted but waived jurisdiction. 
Code, §$$3460, 3461. 
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Beall brings his suit in trover to recover certain cotton. 
Rust, in equity, seeks to set-off against such recovery 
charges for storage, commissions and expenses due him 
by Beall, not only upon the cotton sued for, but other 
storage, expenses, etc., due by Beall to him for other cot- 
ton he had previously in store for Beall, and upon which 
the expenses were unpaid, and which he alleges were like- 
wise a lien on the cotton sued for. We are inclined to 
think that this claim of the defendant, Rust, constituted 
such an equitable, if not a legal, defense to that suit, taken 
in connection with the cross claims set up by Beall in his 
answer for “ over-charges for storage and over-payments”’ 
thereon on the cotton in store, as well as that already 
shipped out, that a bill was not only necessary but indis- 
pensable to settle all the questions between the parties. 
The rule is, as to suits for injunction filed as ancillary to 
suits at law, they are maintainable against a non-resident 
plaintiff in the suit at law, and will be retained to grant 
relief as to all matters involved in a proper settlement of 
the litigation pending at law. Clark vs. Beall, 39 Ga., 
533. Here Beall selected Dougherty county as his forum 
to bring Rust to account for the fifty-two bales of cotton. 
And as to the counterclaims set up by Rust, we think they 
are vitally involved in this suit brought by Beall to have 
all these matters properly adjudicated. 

2. We cannot see that the jury found contrary to that 
portion of the charge of the court, in which he instructed 
them, ‘“ That the books of the complainants are not evi- 
dence of cash item charges, but such cash item charges 
must be sustained upon evidence or outside of the books.” 
Even under the rule prescribed, we are not prepared to say 
there was not sufficient evidence to sustain these “ cash 
items” outside of the evidence of the books. Neither 
are we prepared to indorse the rule thus given in reference 
to books kept by a factor or commission merchant, whose 
ordinary and constant business is to make cash advances 
to customers. It is true, such a rule was recognized by 
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this court in the case of a merchant’s books whose usual 
and ordinary business was the sale of goods and merchan- 
dise (64 Ga., 243), but we are not inclined to extend this 
rule to the books of factors and commission merchants, 
whose ordinary business is to make cash advancements to 
customers. In the case of Bagley vs. Robertson, 57 Ga., 
145, this court remarked: ‘“‘ There would seem to be good 
reason for admitting books to prove very small sums of 
cash advanced in the regular course of business, but where 
the amount is of such importance that a receipt or some 
written evidence might be reasonably called for by the © 
party, books alone would be unsafe; of course, in partic- 
ular lines of business, such as banking, etc., usage might 
be found to extend to all amounts.” 

Was the verdict contrary to the charge of the court as 
complained of in the fourth and fifth grounds of the mo- 
tion? The instructions given by the court were clear and 
forcible on these points, and as favorable to plaintiff in 
error as he was entitled to expect, and we think there is 
evidence sufficient to sustain the verdict as found on 
these points. The liability of defendant for storage under 
general custom, and the weight and credit to be given to 
the admissions of parties, was clearly submitted. 

3. It is further insisted that the court erred in charging 
the jury, as complained of in the seventh ground of the 
motion, that the measure of damages as to the nineteen 
bales of cotton that Beall was entitled to recover of Rust 
on account of his failure to deliver them, “ was the actual 
money Beall paid for said cotton, with interest.” 

The evidence shows that Beall bought a lot of cotton 
from Rust, consisting of eighty-nine bales, at a certain 
price. That, subsequently, Beall sold the whole lot to 
King, at an advanced price; that when he sought to de- 
liver this lot to King fromthe warehouse ot Rust, where 
it had been stored, it was discovered that nineteen bales 
of the lot had previously been sold by the firm to one 
Hoge, and, as a consequence, Beall was compelled to ac- 
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count to King for the value of the nineteen bales he so 
failed to deliver at a cost of $2,154.60. 

The parties are in a court of equity, and we cannot re- 
gard the rule as tothe measure of Rust’s liability to Beall 
for these nineteen bales of cotton as given by the court just 
and equitable to Beall. When Rust found out that by 
reason of this mistake of the firm in selling these nineteen 
bales to Hoge, that he could not deliver them as he agreed 
to do to Beall, he promptly gave Beall credit for the same 
on his books at the price he had bought them at some 
months before, and this the court seems to have regarded 
as a proper rule of settlement. To this we cannot assent. 
Some time had elapsed between the two sales, and cotton 
had largely advanced in price ; what had cost Beall $715.00 
when he purchased from Rust, he sold to King for 
$2,154.00; and when he failed to deliver, which resulted 
from the fault of Rust or of the partnership, we are of opin- 
ion that Rust should indemnify him fully in the amount he 
was forced to pay King, to-wit, the $2,154.60, with inter- 
est from the time he paid it to King, to-wit, 19th of No- 
vember, 1866. We think there was, therefore, error in the 
instructions of the court as given and complained of in 
the seventh ground of the motion, “that the price paid 
by Beall to Rust on his purchase of the cotton was the 
measure of Rust’s liability.” We, therefore, order and 
adjudge that the defendant in error, on the return of the 
remitter in this case to the court below, do write off from 
the verdict and judgment recovered by him in the court 
below, against said Jeremiah Beall, the sum of thirteen 
hundred and ninety-nine dollars and thirty-five cents (the 
dfference between the respective sums of $2,154.60 and 
$755,25), with interest on the same from the Ig9th of No- 
vember, 1866; and on his so writing off said sum with the 
interest aforesaid, that a new trial in said cause be refused, 
and the judgment affirmed. And it is further ordered, if 
said defendant in error fails or refuses to write off said | 
sum as herein directed, with the interest thereon from the 

v 68—51 





780 SUPREME COURT OF GEORGIA. 


Butler vs. Moore, executrix. 


19th of November, 1866, then it is ordered that the judg- 
ment of the court below be reversed and a new trial 
granted. 

Affirmed on terms. 


BUTLER vs. MOORE, executrix. 


In an action by a purchaser of seed against his vendor on the latter’s 
warranty of their quality, no fraud being alleged, the measure of 
damages would be the purchase money with interest and expenses 
incurred by the purchaser in complying with the contract after the 
same had been entered into, such as the hauling of the seed, pre- 
paring the purchaser’s land for planting, sowing and rolling the 
seed, and such other necessary expense as was incurred after the 
making of the contract. 

(a.) Loss of prospective profits on the land planted with the seed does 
not form a part of such damages. 


Warranty. Contracts. Damages. Before Judge SNEAD. 
Richmond Superior Court. October Term, 1881. 


Reported in the decison. 
FOSTER & LAMAR, for plaintiff in error. 
M. CUMMING, for defendant. 


SPEER, Justice. 


Plaintiff in error sued the testator of defendant for a 
breach of contract, upon a warranty made by him to plain. 
tiff of certain German millet seed which plaintiff bought 
for the purpose of planting and raising a crop therefrom, 
which purpose was well known to defendant. He (defend- 
ant) at the time of said purchase warranted said seed to 
be good, and that the same would germinate and grow. 
Plaintiff alleges that he went to great expense, labor and 
care to-prepare and fertilize his lands, and that with great 
care he planted the seed ; but the same wholly failed to 
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germinate or grow, and were worthless, by reason of which 
plaintiff lost his labor and money expended in preparing, 
plowing and rolling said land; also lost the rent of said 
land for the year and all the profits, etc., that he would 
have realized in the production of said crop. On special 
demurrer, the court ordered stricken from plaintiff's decla- 
ration so much thereof as claimed damages for the labor. 
and money expended in preparing said land, for the rent 
of the same, or profits that the plaintiff would have real-: 
ized by the production of.said crop if said seed had ger- 
minated and grown, holding that the measure of damages 
plaintiff was entitled to recover was limited to the price 
paid for said seed and the interest thereon, and this is the 
error assigned and here for review. 

It will be borne in mind that this is an action for dam- 
ages arising on a breach of contract, not for a tort. Nor 
is there any allegation of fraud in the writ. 

In actions for breach of contract, the law provides for 
the recovery of liquidated damages when the same are 
fixed by agreement. 

Penalties in bonds are not recoverable if they appear 
unreasonable, and not so actually intended by the parties. 
In such cases the law usually gives only the actual dam- 
ages. Code, §§2940, 2941. 

Expenses of litigation are usually not recoverable as 
part of the damages on a breach of contract, unless de- 
fendant has acted in bad faith, or has been stubbornly 
litigious, or has caused plaintiff unnecessary trouble and 
expense. Code, $2942. 

Exemplary damages can never be allowed in cases aris- 
ing on contract. Damages recovered on covenants of 
warranty as to lands, as well as on bonds for titles, are also 
fixed by rule. 

There is a provision of the Code touching the recovery 
of damages on a breach of contract as provided for in. 
the 2944th section that has. been the subject matter of dis- 
cussion and interpretation, and which is usually relied 
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upon by those seeking to recover damages beyond what 
is ordinarily allowed on a breach of contract. The words 
of said section are: ‘“‘ Remote or consequential damages 
are not allowed whenever they cannot be traced solely 
sto the breach of the contract, or unless they are capable 
-of exact computation, such as the profits which are the 
“immediate fruit of the contract, and are independent of 
any collateral enterprise entered into in contemplation of 
tthe contract.” 

Plaintiff insists on this breach of contract—that he is en- 
titled to recover damages for the rent of his land, for his 
labor, money and care bestowed in preparing and fertiliz- 
ing his land sown, and which proved unproductive by the 
worthlessness of the seed, and again for the value of the 
crops he would have raised on the land. 

As early as 1 Kelly, 591, it was ruled in an action for 
breach of warranty on the soundness of a slave that the 
measure of damages was the difference between the price 
paid and the actual value of the slave with interest thereon. 
If the slave proved worthless and died, the measure of re- 
covery at least was the price paid, with interest thereon. 
It was ruled later, in 19 Ga., 417, that any necessary 
expense which one of the contracting parties incurred in 
complying with his part of the agreement may be recov- 
ered for breach of the contract ; but in the same case it 
was held prospective profits, which are conjectural, are 
usually too remote and uncertain to enter into the esti- 
mate of damages. 

In 22 Ga., 269, it was held that evidence of loss of 
profits by the necessary suspension of iron works, in con- 
sequence of the failure of a common carrier to deliver coal, 
is inadmissible in an action against said carrier for failure 
to transport and deliver the coal under his contracts. This 
measure of recavery, as before stated, astothe purchase 
money and interest or the difference between the price 
paid and ‘what it was worth in its diseased condition, and 
extraordinary.expenses, such as medical attendance, etc., 
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was again recognized in 23 Ga.,17. In4t Ga., the rule 
laid down in the 2944th section of the Code was followed as 
to remote or consequential damages. Yet, it was also held 
in the same case that any necessary expense incurred in 
complying with the contract may be recovered. See also 
43 Ga., 411; Code, §2950. In 60 Ga., 148, money paid for a 
worthless fertilizer was held recoverable back, with inter- 
est; and also the cost of hauling said article to the place 
where it was used, was held to be recoverable. 

In 56 Ga., 86,on a plea of partial failure of consideration 
to acontract given in the purchase of bacon, the rule re- 
cognized was, “the abatement of purchase money” (where 
the goods were sold under a warranty, either express or 
implied), ‘should be equal at least'to the difference be- 
tween the agreed ptice and actual value’ as reduced by de- 
fective quality.” 

In this suit no fraud was alleged nor any knowledge on 
the part of the seller that the seed were bad. It is merely 
a suit on the warranty of the merchantable quality of the 
goods, which the law imposes, or on the express warranty 
of the fitness of the seed for planting, as alleged by the 
plaintiff, and in such a suit we are constrained to hold, in Z 
conformity with the repeated rulings of this court, as re- | “\ 
ferred to, that if the seed were worthless, the measure 
of damages would be the purchase money with interest 
and any expenses incurred in complying with the contract 
after the same was entered into, such as the hauling of the 
seed, preparing the lands for planting, sowing and rolling 
said seed, and such other necessary expense incurred after 
the entering into said contract. 

We are well aware that a different rule, as to the meas- © 
ure of recovery, prevails in many of the other states of the 
Union, as was so ably and earnestly pressed upon this court 
by the counsel for plaintiff in error. It was insisted that © 
the great public policy that should coutrol an agricultural 
state should not lag behind her sister states, who have re- 

cognized a more liberal rule in favor of those engaged in 
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‘cultivating the soil; and that such is the policy of many 
of the states is made manifest in the authorities produced 
and relied upon by counsel tor plaintiff in error. 71 N. Y., 
118 (27 Am., 19); 36N. J., 262; 34 N, Y.,634; 13 How- 
ard, 344; 19 Johns., 331; 35 Barb., 17; 8 Taunt., 535; 34 
E. C. L., 628. It is insisted the states announcing the 
rule contended for are each commercial states, with the 
national bias of the courts in favor of the salesman as 
against the farmer, and so much stronger the necessity 
and reason for the same to be recognized by an agricultu- 
ral state like our own. This is an argument that might 
be well addressed to the law-making power, and not to 
this court, in view of the unbroken line of decisions made 
on this question. But, while we can not acquiesce or 
sanction the rule as to the full measure of damages as 
claimed by plaintiff in error, we think the court erred in 
limiting the plaintiff's recovery to the price paid for the 
seed with interest. 
Judgment reversed, 


CLARK vs. THE STATE OF GEORGIA. 


There must be some distinct assignment of error in a bill of excep- 
tions before it can be considered by this court. If the language 
be so obscure or confused that no distinct assignment of error ap- 
pears, the writ of error will be dismissed. 


Practice in Supreme Court. At February Term, 1882. 


Reported in the decision. 


E. G. Simmons; J. L. BLALOcK; J. W. BrRapy, for 
plaintiff in error. 


C. B. HuDSON, solicitor general; W. A. HAWKINS; 
ALLEN Fort, for the state. 
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JACKSON, Chief Justice. 





The only attempt at an assignment of error in this bill 
of exceptions is couched in such language that we cannot 
well decipher its meaning. Certainly, it is not that clear 
and distinct assignment of error, or plain specification 
thereof, which the law demands. Code, §4251; 1 Kelley, 
1; 38 Ga., 554. It is in the following words: 

‘““As on the hearing of said motion the new trial then and there 
prayed for was denied and refused, the said Emma Clark plaintiff in 
error as appears of entry on said motion which is now assigned as 
error.” 

Whether the error was based on the time of the hearing of 
the motion, or on the grounds of the motion, on the entry 
on the motion, or what, we do not see from these words. 
Indeed, there appears to be a full stop after the word 
“now,” and the words “assigned as error” seem to stand 
alone, and refer to all that precedes it, if to anything, 

The assignment of errors must appear distinctiy in tke 
bill of exceptions; they must be plainly specified in it ; 
and the transcript of the record cannot cure the defect. 
No assignment of error appears, or can appear there. 
Writ of error dismissed. 

















RUSSELL vs. THE STATE OF GEORGIA. 





. For a singlejuror, when a poll of the jury has been demanded, 
and eleven have answered that the verdict rendered is theirs, who 
has by inadvertence been overlooked until the jury have been dis- 
charged, to be called and polled before he has left the presence of 
the court or mingled with bystanders, is so slight an irregularity as 
not to call for the granting of a new trial. 
2. The question of intent with which an act was done is one for the 
jury, and when they have said that such intent was criminal, with 
some evidence to support their verdict, this court will not interfere- 













Criminal Law. Practice in SuperiorCourt. Jury. In- 
tent. Before Judge HARRIS. Douglas Superior Court. 
July Term, 1881. 
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Reported in the decision. 
M. M. SMITH; T. W. LATHAM, for plaintiff in error. 
H. M. REID, solicitor general, for the state. 


SPEER, Justice. 


The plaintiff in error was indicted for the offence of 
larceny from the house, and on a trial on the same he was 
found guilty. A motion was made for a new trial, which 
was overruled, and excepted to. 

The first and second grounds of the motion are the 
usual statutory grounds of the verdict being contrary to 
law and evidence. The third ground, and the one mainly 
relied upon here, was as follows: 

When the judge had charged the jury, he directed 
them to retire and make up their verdict; they retired, 
and, after deliberation for some time, they returned into 
court with a verdict of guilty, signed by the foreman and 
read in open court. Counsel demanded that the jury 
should be polled. The judge directed the clerk to call the 
jury, when he propounded this question: ‘Is this or not 
your verdict?” to which each of the jurors answered 
affirmatively. The juror whose name was third on the 
list, to-wit, B. W. Johnson, was not called, nor was he 
polled. The court being on the eve of adjournment, the 
jurors were discharged for the term. The jury dispersed 
with the crowd, some of them had gone as far as the 
outer door of the court, when the attention of the court 
was called to the fact of the omission, by W. A. James, 
not of counsel. The court reassembled the jury, directed 
the clerk to call the name of the juror, B. W. Johnson, 
which was done, and the court asked of the juror, John- 
son, this question: ‘Is this or not your verdict ?” which 
being answered “yes,” the verdict was recorded and de- 
fendant sentenced. Defendant assigned error: First, in 
failing to poll the jury before their dismission and dis- 
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charge. Second, in the question asked, and because the 
court allowed the juror, Johnson, to be recalled, after the 
jury had been discharged, and after they had dispersed for 
the term, and in receiving and allowing the verdict to be 
recorded, and in passing sentence and entering judgment 
thereon. 

To this ground in the motion the judge appends the 
following, as a modification, as set forth in the motion: 
“The juror-who was not called did not before he was 
polled leave the presence of the court—the jury were all 
present at the return of the verdict.” 

When the irregularity as to polling this jury was first 
presented in the argument for the plaintiff in error, speak- 
ing for myself, I was inclined to think that its effect in 
law was to vacate and void the verdict received by the 
court and upon which the judgment was entered, but 
subsequent reflection and conference with my associates 
have led me to the conclusion with them that it is such a 
mere irregularity, if any, as could not possibly have affected 
the result of the verdict, and, therefore, worked no detri- 
ment to the prisoner. As to the form of the question 
propounded by the court to the jurors in the process of 
polling them, we see no such variance from that usually 
propounded as would be material. In substance the form 
as put by the court is not only recognized in the standard 
works on criminal procedure, but has been also pursued 
with the approval and sanction of this court. 1 Bishop’s 
Crim. Procedure, sec. 1003; 31 Ga., 641; 62 /b.,.87; 64 
Ib.,.465. The question recognized in the authorities cited 
is in substance if not in identity such as was propounded 
by the court in the case at bar. 

But the main question before this court, pressed with 
zeal and confidence by counsel for plaintiff in error, is the 
fact, as appears, that though a poll of the jury was de- 
manded by the counsel of the defendant, all of the jury 
were not polled—that one name was omitted to be called 
by the clerk, and hence failed to respond, and that the 
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jury having been discharged for the term and dispersed, 
the court had no authority to re-assemble them and con- 
clude the polling. It appears from the record that by in- 
advertence only eleven jurors were called and responded 
to the poll, and the jury were then discharged ; but on be- 
ing informed of the inadvertence, the jury, who had not 
retired beyond the outer door of the court-room, were re- 
called (the juror not polled had remained in the presence 
of the court all the time), ordered to their box, and the in- 
advertence supplied by having the usual question put to 
the juror who had been overlooked, and on his answer 
being favorable to the verdict, it was ordered to be re- 
ceived and recorded. 

We recognize fully the legal right of the defendant to 
demand the polling of the jury in all criminal cases, unless 
by his act or consent inconsistent with such right he has 
waived or surrendered it, and on demand made for the poll- 
ing of ajury, the legality of such verdict is only completed 
by the poll. We further recognize it as true that when a 
jury has been discharged, and dispersed, and mingled with 
the crowd, it is too late to cure an omission to poll by re-as- 
sembling the jury for that purpose. 6 Ga., 458; 36 /0., 
380 ; 39 /b., 719. The right to poll a jury is a legal one, 
and the refusal is error. 52 Ga., 478; 63 Jb., 306; 61 /0., 
40l. 

But, conceding these propositions to be true, has not the 
accused had his full legal rights accorded to him as to poll- 
ing the jury, under the facts of this case? Here, eleven jurors 
dre inquired of as to their consent to the verdict, and ac- 
quiesce therein by their answer. They are discharged, 
but before any had gone beyond the outer door, and while 
the juror, who had not been questioned, continued in the 
presence of the court, the retiring jurors who had already 
answered, were recalled, placed in the box and the omit- 
ted juror required to reply as the others had previously 
done, to the questions propounded. We cannot imagine 
how this mere inadvertence, so promptly corrected on be- 
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ing discovered, could possibly have affected the result to 
the prisoner, but on the other hand, he had accorded to 
him substantially his right of polling, and thus verifying 
the verdict rendered. It is not to be understood that the 
enforcement of the criminal law is to be thwarted or 
evaded by mere slight irregularities in the procedures of 
courts if its forms have been substantially complied with, 
and it is apparent. from the facts, that in these slight ir- 
regularities the defendant has been denied no legal right to 
a fair and impartial trial. The criminal law of our state has, 
in tenderness to the life and liberty of the citizen accused © 
of crime, thrown around him every safeguard to secure 
him a public, speedy and impartial hearing, according to 
the forms of law, and when these have been substantially 
accorded him and none denied him, let him therewith be 
content to atone in its penalties for its infraction by 
him. We conclude that the ground complained of here 
scarce amounts to a slight irregularity—none such, at least, 
as in our opinion calls for correction on our part by award- 
ing a new trial. We rest this judgment, affirming the 
judge below upon the distinct ground that the juror who 
had not been polled had remained in presence of the 
court unaffected by his discharge or his surroundings. 

2. The main question, under the evidence in this case, 
was as to the intent with which the accused took the cloth- 
ing of the owner, and which are made the subject matter of 
this indictment. : Speaking for myself, I am not. prepared 
to say I could have acquiesced in the verdict rendered, 
had I been in the jury box. But to judge of the intent 
with which men act when charged with crime, the law de- 
volves that duty upon the jury, and as they saw the wit- 
nesses, heard their testimony and have passed upon that 
question, and their action has been reviewed by the judge 
presiding, and approved, we do not feel called upon to 
interfere. 45 Ga., 198; 22 /b., 236; 58 /0., 328. 
Judgment affirmed. 









790 SUPREME COURT OF GEORGIA. 


Iverson ef al. vs. Saulsbury, Respess & Co. 


IVERSON ef al. vs. SAULSBURY, RESPESS & Co. 


[This case was argued at the last term, and the decision reserved.] 


While a chancellor sitting at chambers, on full notice to all parties, 
may order a sale of trust property, he has no power to grant au- 
thority to a trustee to mortgage a trust estate, and a mortgage so 
given will not bind the cestuzs gue trust. 

(a.) We do not decide that acourt of chancery in term time might not 
grant authority to encumber a trust estate. 


Trusts. Powers. Courts. Mortgages. Before Judge 
SIMMONS. Bibb Superior-Court. April Term, 1881. 


Reported in the decision. 
Lyon & GRESHAM, for plaintiffs in error. 
HALL & SON, for defendants. 


SPEER, Justice. 


Benjamin V. Iverson, as trustee for Mrs. Juliet A. Iver- 
son and her children, petitioned C. B. Cole, judge of the 
Macon circuit, stating that the income of the trust estate 
held by him for plaintiffs in error was inadequate to their 
support and maintenance, and it was necessary for him to 
raise means for their support and to preserve and protect 
the corpus of said estate, and the only way to do this 
was to negotiate a loan secured by mortgage on the 
house and lot, in the city of Macon, occupied by himself 
and family, and held by him as trustee. He, therefore, 
prayed for an order authorizing him to execute a mort- 
gage upon the trust property specified to secure the pay- 
ment of his note for the sum of $1,725.co. On the oth 
June, 1866, Judge Cole, at chambers, appointed George 
W. Hardie, guardian ad litem for James S. Iverson, a 
minor son. He accepted the appointment, and united in 
the petition to have said loan negotiated and mortgage 
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executed. On the 11th June, Juliet A. Iverson and said 
Hardie, guardian ad /item, consented to the petition, and 
asked that it be granted. It was then, and on their state- 
ments, that the order was granted by Judge Cole. On the 
same day, B. V. Iverson, as trustee for his wife, Juliet A., 
and her children, executed a mortgage deed to James 
E. Graybill, on city lots 5 and 6, in square 70, to secure 
the payment of a note by B. V. Iverson, as trustee, for 
the sum of $1,725 00, payable six months after date. The 
mortgage was duly recorded, and payments made thereon 
to the amount of $1,306.00. 

James Graybill afterwards petitioned for the foreclosure 
of the mortgage on the property, in Bibb superior court, 
against B. V. Iverson, the trustee, who accepted service 
on the rule zistz. At April term, 1873, a rule absolute 
was allowed, foreclosing said mortgage for the sum of 
$1,046.33, with interest. Subsequently the 7. fa. issued 
from the judgment of foreclosure was transferred to de- 
fendants in error, and levied on lot 6 in square 70 as part 
of the mortgaged premises, and advertised for sale. 

Whereupon Juliet A, Iverson, and her son James S. 
Iverson, the only beneficiaries, filed their bill in Bibb su- 
perior court, alleging the property levied on was held . 
under a deed from Samuel F. Dickerson, trustee, to B. V. 
Iverson, as trustee, for the sole and separate use of his wife, 
Juliet A., for life, with remainder to her children, which 
was but a reinvestment of money held by Benjamin V. 
Iverson, trustee, from the sale of a house and lot in Colum- 
bus, secured to the like uses by the will of James Smith, 
the father of said Juliet A., the said lot being the residence 
of said cestuts gue trust, and the only home they had, and 
that the money received on said mortgage, by said Iver- 
son was not applied to the uses or benefits of said trust, 
but was employed and put to his individual use, in farm- 
ing ona plantation which he was carrying on on his own 
account, in Houston county. An injunction is asked for 
on the ground that B. V. Iverson, trustee, had as such, 
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no power to execute said mortgage; that it was not a 
charge on the property, but a mere nullity; that it was 
not properly foreclosed ; no rule isi as required by law ; 
it was not signed by the court, or entered upon the min- 
utes ; cestuis que trust were not made parties on the pro- 
ceeding to foreclose; the debt was not the debt of the 
triist estate, but of B. V, Iverson, individually ; that the 
mortgage deed, debt, etc., were clouds upon complainants’ 
title. The purpose was to remove said cloud, to quiet, 
protect and insure said title against the debt and mortgage 
ji. fa., and have them declared void and of no effect, and 
to have the defendants enjoined accordingly. 

To this bill defendants demurred on the grounds: 

(1.) There was no equity in the bill. 

(2.) That they had an adequate remedy at law. 

(3.) Because James Iverson has no interest in the sub- 
ject matter, and is an improper party. i 

(4.) Because B. V. Iverson is not a party to said bill. 

(5.) Because Juliet Iverson has an interest in said prop- 
erty which she can mortgagé, and she is estopped by the 
proceedings from disputing the validity of the mortgage. 

The demurrer, on argument had, was sustained by the 
court, and complainants excepted, and assign the same as 
error. 

‘The main question involved and relied upon by coun- 
sel for plaintiffs in error, is that the judge at chambers had 
no authority to sanction or authorize the execution of this 
mortgage upon the trust property, but that the order is 
vaid. 

He insists that this being a simple trust for the sole and 
separate use of the wife for life with remainder to the 
children in fee, and with no special powers to the trustee, 
he could neither make this mortgage so as to constitute 
a charge upon this trust, nor did the judge of the supe- 
rior court at chambers have any authority under the stat- 
ute to confer such power on the trustee. It is a general 
rule, that trustees are not authorized to create any lien 
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upon the trust estate, except such as are given by law. 
Code, §2335. It is admitted that there is no special 
power conferred upon the trustee under this deed to exe- 
cute this mortgage, but defendants in error rest their au- 
thority for the execution of this mortgage deed alone upon 
the order of Judge Cole, granted at chambers with the 
consent of the cestuts que trust under the act of 1853-4. 
Before the act of 1853-4 it was held by this court in the 
case of Arrington vs. Cherry, 10 Ga., 429, that a judge at 
chambers has no power, upon petition, to order a sale of - 
trust property. ‘Chancery jurisdiction is conferred,” said 
the court,” in this state upon the superior courts, and not 
upon the judges thereof.” Subsequently to the rendering 
of this decision, which was pronounced inthe year 1851, 
the legislature passed an act in 1853-54, which we 
find embodied in the Code, §2327, in the following lan- 
guage : “A trustee, unless expressly authorized by the act 
creating the trust, or with the voluntary consent of all the 
beneficiaries, has no authority to sell or convey the corpus 
of the trust estate, but such sales must be by virtue of an 
order of the court of chancery upon a regular application 
to the same. Such application may be made to the 
judge in vacation on full notice to all the parties in inter- 
est, and the ordér for such sale may be granted at cham- 
bers, the proceedings to be recorded as above provided, 
on application for appointment of trustee.” 

By the acts of 1853-54-55-56, thus codified, it will be 
seen that the judge may at chambers, on full notice to all 
the parties at interest, or to use the words of the original 
act, 1853-54, pages 59 and 60, “ where all parties in interest 
are represented and consenting and where there is -no 
question of fact in dispute, the judges of the superior 
court are authorized to make and pass all orders and de- 
crees in relation to the appointment and removal of trus- 
tees and the sale and division of trust or other property, 
or the investments of trusts or other funds.” 

Section 249 of the Code further declares, “said judges 
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cannot exercise any power out of term time except the 
authority is expressly granted, but they may, by order 
granted in term, render a judgment in vacation.” 

The power given by express statute to the judge in va- 
cation acting as chancellor, seems under the act of 1853-4 
to be limited to the appointment and removal of trustees, 
sale and division of trust or other property, or the invest- 
ment of trusts or other funds. No authority is conferred 
upon him by order at chambers to charge a trust estate 
with liens or mortgages, and unless this power is conferred 
expressly he is forbidden to exercise such a power 
out of term time. We cannot see that the powers con- 
ferred onthe judge under the acts recited gives any power 
to the judge at chambers to authorize a trustee to borrow 
money, make a mortgage, or create any change upon the 
trust estate. 

The object of the act of 1853, seems to be to providea 
speedy method for the appointment and removal of 
trustees, sale, division of trust property and investment 
of trust funds, and in this way in proper cases to benefit 
and promote the objects of the trust. This power thus 
conferred by statute is limited, and can be exercised only 
in the cases and mode prescribed by the legislature. Gray 
vs. Hart, 3 Sum., 339; 8 Howard, 441. Wewould not be 
understood as ruling that, on a proper case made, a court 
of chancery, which is the superior court sitting in term, 
would not have authority to charge a trust estate by a 
mortgage lien or allow the trustee to raise money on the 
same for the preservation or protection of the corpus of 
the estate, but we do not find any authority of that kind 
conferred by law on the judge at chambers under the act 
heretofore recited. It is insisted a power to sell neces- 
sarily includes the power to mortgage. But the Code pro- 
vides that authority to act in chatnbers must be expressly 
granted. Acontrary doctrine was likewise declared in 16 
Beav, 400; 38 Barb, 473; 10 Barb, 522. Perry on Trusts, 
sec. 768, 
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“So a simple power to sell will not authorize a parti- 
tion.” Hill on Trustees, 476; 11 Vesey, 467. ‘“ Trustees 
with power to sell cannot grant leases.” Hill on Trustees, 
476; 8 Simon, 217; 3 Day, 389. 

These views, in favor of this construction, given to the 
act of 1853 and 1854, under which it is claimed the judge 
at chambers authorized the execution of this mortgage, 
are strengthened by the rulings of this court in the case of 
Milledge vs. Bryan, 49 Ga., 397, in which it was held that 
the judge at chambers had no power by virtue of .this act 
to order the sale of property belonging to minors, unless: 
it was held by them in trust or was within equity jurisdic- 
tion by reason of some pending litigation in a court of 
equity. Alike decision sustaining the last was rendered 
also in the case of Knapp vs. Harris, 60 Ga., 399. 

If the order granted by the judge at chambers was void 
for want of authority, it is as though the mortgage was 
executed by the trustee alone. There is no special power 
in the deed to this trustee that gives him any authority 
either to sell or mortgage. The Code, §2335, denies 
to trustees the authority to create any lien upon the trust 
estate, except such as are given by law, and in construing 
this provision of the Code in the case of Taylor & Co. vs. 

_ Clark, 56 Ga., 309, Judge Warner, in delivering the opin- 
ion of the court, said: “* We are not aware of any law in 
this state that gives to a trustee authority to create a lien 
upon the property of the trust estate.” 

As to the demurrer made that B. V. Iverson was not 
made a party defendant, this can be easily remedied by 
amendment. We are of opinion that the judge, ufder 
our view of the law erred in sustaining the demurrer and 
dismissing complainant’s bill. 

Let the judgment below be reversed. 

v 68—52 
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CRAWFORD, Justice, concurring. 


I concur in the judgment pronounced in this case and 
for the seasons set out in the opinion of Justice Speer. 

It is said, however, that this judgment is inconsistent 
with that pronounced in the case of /verson, trustee, et al. 
vs. Saulsbury, trustee, et al., reported inthe 65th Ga., 724. 
This may be so for some reasons not affecting my concur- 
rence therein. My approval of that judgment was based 
chiefly upon the ground that the beneficiaries were es- 
topped by their conduct from setting up their title against 
that of the Saulsburys. See head-note 7, and the opinion 
elaborating the same. Next, because the decree of the 
chancellor was upon a subject matter of which, and of 
persons over whom he had ample and unquestioned juris- 
diction, as shown by head-note 5, in the same case, and 
the reasons given therefor in the opinion. If, then, he 
had such jurisdiction, his decree was final and conclusive 
as to all matters upon which that decree was rendered 
In the words of the justice pronouncing the judgment, 
“ All other objections on pre-existing facts are concluded 
by that decree at chambers, just as completeiy as they 
would have been concluded by bill tried and decreed upon 
in open court.” 

The incumbrance, its character, its validity and every 
thing thereunto appertaining were pre-existing facts with 
which it was too late to deal, and which I thought was the 
true intent and meaning of the decision wherein it was 
held that they were all passed upon and concluded by the 
decree. 

Whether the incumbrance was authorized or not by 
the approval of the chancellor at chambers, was a dead 
question after a sale had been decreed, the property sold 
in pursuance thereof, expensively improved under the 
very eyes of the cestuz que trusts, and years had elapsed 
before the sale was attacked. That is not thiscase. Nor 
do the words “sell or convey” as used in section 2327 of 
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the Code mean, refer to, orinclude anything else than a 
sale of the corpus of the trust estate, for in the very sound- 
ing line it says “such sale must be by virtue of an order 
of the court of chancery.” 


JACKSON, Chief Justice, dissenting. 


I dissent from the judgment of the majority of the 
court in this case. 

The point has been decided virtually by a unanimous 
bench of this court directly in the teeth of the judgment 
now rendered. 65 Ga., 724. A lien precisely like this 
had been ordered by the chancellor at chambers to: be 
placed on property in that case; and to pay that liena 
sale of part of the property covered by it was directed to 
be made by the chancellor at chambers. If that lien were 
no lien at all, of course the court was wrong in having it 
paid. It wasno lien, if neither the trustee could make it 
himself, which I do not dispute; nor the chancellor do it 
or authorize it done at chambers, which I do dispute. 
But my brethren hold that the chancellor could not at. 
chambers authorize the trustee to make the mortgage, 
and therefore it is void. _ é 

If so, in the 65th Ga., 724, this court affirmed a decree 
to pay a void lien out of trust property, which decree was 
had, too, at chambers. It is clear that the court as then 
constituted did not think the lien void, and therefore did 
not think that it was pefpetrating the absurdity of enfor- 
cing in equity a void thing, that is a wholly dead thing, 
and bringing it to life and having it made so lively as 
to be paid out of trust property. | 

It is remarkable, too, that the parties in the case of 
65th Ga., 724, and the case before us now are substantially 
the same; that the lien was created on the same property 
in the two cases, and that authority was given by the same 
able and experienced and distinguished Judge Cole to 
create the lien in both cases. “Stare decisis” is too 
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sound and vital a doctrine to all the interests of society 
to allow me to give my sanction to a departure from its 
application to any case, but where it is sought to nullify 
it in a case which springs out of the very same facts and 
attached to the same property, and affects the same liti- 
-gants, it strikes me as going beyond all reason. 

But if it were a new question, I should hold that the 
«chancellor at chambers had power where the facts were 
mot in dispute, as is the case here, to authorize the convey- 
ance set out in this record, and precisely similar to that 
which this court directed to be paid in the case in 65th 
‘Ga., 724, the case of Jverson, trustee, et al., vs. Saulsbury, 
trustee, et al. 

What is the statute? I refer to the case in the 65th, 
and the opinion there reported, for reference to all the 
sections of the Code which bear on the power of the 
chancellor to direct the sale of trust property at cham- 
bers. It seems to me, that on the principle that the 
greater includes the less, the power to order the sale 
would convey with it the power to convey with the 
right to redeem or to mortgage property. Otherwise 
whenever the trust estate became involved to support 
starving beneficiaries, the chancellor could not relieve 
it except by sale of the corpus, though the rental 
when due, or the crop when matured, could easily have 
satisfied a lien if the same judge could have authorized its 
creation without parting forever with the title. The posi- 
tion is that the general assembly meant to empower the 
chancellor at chambers to kill the trust estate, to destroy 
all the corpus, but in no event to preserve it by empow- 
ering the trustee to put a little lien thereon, when it was 
clear to his judicial mind that the mortgage would be 
satisfied by the income as soon as due and the entire corpus 
be saved. 

Did the codifiers and the legislature do so absurd a 
thing? Certainly not, all reason would reply; and when 
we look at what they did as written and printed, it will 
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be seen that they did precisely what: reason would .lead 
us to conclude that they should have done. 

Section 2327 of the Code is in’ these words: 

“A trustee, unless expressly authorized by the act crea- 
ting the trust, or with the voluntary consent of all the 
beneficiaries, has no authority to sell or convey the corpus 
of the trust estate, but such sales must be by virtue of 
an order of the court of chancery upon a regular applica- 
tion to the same. Such application may be made to the 
judge in vacation on full notice to all parties in interest, 
and the order for such sale may be granted at chambers, 
the proceedings to be recorded as above provided on ap- 
plication for appointment of trustees.” It will be seen 
that the restriction is upon the trustee himself, neither to 
sell or convey, but the power is given to the chancellor 
to authorize the act, and:then it’may-be done. It is true 
that the section afterwards employs the words “such 
sales ;’’ but the spirit of the act is undoubtedly the selling 
or conveying alluded to in the restrictive words above. 
Now, a mortgage is a conveyance; it is a deed, in some 
cases even in this state, in all cases elsewhere almost, it 
passes title, and the mortgagee enters and uses the fruits of 
possession until the debt is paid. 

So that, if not from the words of the statute, from its 
reason and its spirit, the legislative mind is seen to be that 
without authority from the. beneficiaries, or trom the 
donor in the trust paper, a trustee cannot sell or convey 
any of the corpus of the trust .estate, unless he:shall pro- 
cure authority to do so from another source of power, 
to-wit, a court of equity. There are, but three modes 
known to our law by which he can sell or convey—in any 
sense of the latter word—any part of the corpus of an 
estate entrusted to his management. One is where it is 
so nominated in the terms of the trust deed or will by 
the creator of the trust; the second is where all the 
beneficiaries assent to it; and the third is where, the 
power not being in the deed or will, and the beneficiaries, 
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or some of them, withholding assent, the chancery powers 
of government are allowed to interpose and to grant the 
power. In cases where the terms of the trust do not 
give the power, and where any one beneficiary refuses 
assent, it is absolutely necessary from the wants of society 
and the vicissitudes incident to all human life and fortune, 
to vest authority somewhere for relief. Taxes must be 
paid, and the income may not pay them, from some 
disaster to the crop if in the country, or from fire if in a 
city. Shall the corpus be sold to pay them, and is the rem- 
edial power of the chancellor restricted to the sale alone? 
The fire damages, but does not destroy, the tenements in 
a city, and repairs are absolutely necessary, or stores re- 
main untenantable and unrented. Must the valuable land 
and the tenement standing thereon be sold to raise money 
to repair, and is the chancellor confined to that mode of 
raising it, and may he not put, or authorize to be put, on 
that land and damaged tenement a lien to be paid when 
the repair is made and the stores again rented and the 
rent collected? If such be the law, it is a bad law and 
very disastrous to the corpus of trust estates. In the 
cases put they cannot be preserved at all, but must be 
sold and sacrificed in a damaged condition, and the pro- | 
ceeds of the sale at such sacrifice be reinvested at much 
loss to the corpus. 

To preserve a trust estate, to supervise its management, 
to hold the trustee to the line of duty for the purpose of 
preserving its corpus for the benefit of the beneficiaries, 
is an elementary branch of equity jurisprudence; and yet 
it is now held that equity cannot preserve it by creating 
a lien or mortgage on it which it clearly sees the income 
will pay when due, but must sell it or part of it, whether 
divisible advantageously or not, to save the beneficiaries 
from want of the necessaries of life, or to preserve part 
of the corpus at a ruinous sacrifice of another portion 
thereof. 

But it may be said that the judgment of the majority 
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of the court is not that equity cannot authorize the mort- 
gage, but that the chancellor at chambers cannot do so. 
Such is not the statute, and it would be quite disastrous 
to trust estates if it were the law. 

Shall parties wait six months or more for the regular 
term of court, and lose all this time, before repair and 
re-rent can be made, or is a court of equity always open 
for such purposes as these? I invoke again the statute 
law astestinony. By section 4221 of the Code it is enac- 
ted: “All proceedings ex parte, or in the execution of the 
protective powers of chancery over trust estates, or the 
estate of the wards of chancery, may be presented to the 
court by petition only, and such other proceedings be had 
therein as the necessity of each cause shall demand.” 

By the next section, 4222, it is enacted: “A court of 
equity is always open, and hence the judge in vacation 
and at chambers, may receive and act upon such petitions, 
always transmitting the entire proceedings to the clerk to 
be entered on the minutes or other records of the court.” 

Thus it is manifest that our law does provide a speedy 
remedy in a court always open for the purpose, and before 
a judge at chambers with full power then and there to act 
on just such a petition as that on which chancellor Cole 
acted in this case for the preservation, as he adjudicated 
and concluded all‘issues thereon, of the trust estate and 
for the necessities of the cestuts que trust ; and thus it ap- 
pears that my venerable and distinguished friend knew 
what he was doing, and his jurisdictional power in law 
conferred by statute to do the act of authorizing the con- 
veyance or mortgage deed which is the subject matter in 
litigation here. 

In whom does the law repose chancery powers in a case 
like this? Inthe breast of an honest and incorruptible 
judge alone. 

No jury is necessary; because none is provided for in 
that court of conscience which is “always open” in the 
language of section 4222 of the Code above cited. Juries 
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are only provided at the regular terms, and are only im- 
portant under our system where facts are disputed; but 
in a case like this; where one beneficiary was of age and 
agreed to the facts, and the other was approaching his ma- 
jority and appeared by guardian ad Litem and also agreed 
to them, nojury wasnecessary. For authority to appoint 
the guardian ad /item in such a case, see section 4224, in 
the same chapter of the Code, where it is enacted: 
“Tf minors are interested,and they have no guardians, 
guardians ad /item must be appointed and notified before 
the cause proceeds.” 

The facts being all agreed to by both beneficiaries, I 
submit that the judge at chambers was just as competent 
and fully as able to decide the equitable principles applica- 
ble to those facts, asthe same judge would have been had 
he been on the bench. In the one case he sat in a chair 
in his room and adjudicated and decreed; in the other 
he would have been on the bench, and there he would 
have adjudicated and decreed the same thing. In both 
cases the facts before him would have been identical; 
being the same man, his view of the law and equity appli- . 
cable to them would be the same; and in both cases he 
alone would have acted. I seeno reason but much injus- 
tice in reversing the judgment of Judge Simmons that 
this mortgage debt authorized by this open court at cham- 
bers ought to be paid by this trust property; and also 
seeing to my mind with equal clearness that the case of 
Iverson, trustee, et al. vs. Saulsbury, trustee, et al., 65 Ga., 
724, virtually covers and controls this, I am left no alter- 
native but, with entire respect for my colleagues, to dissent 
from their judgment, so that it may not be fixed as law 
beyond the power of a majority court to reverse it here- 
after. 
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Where a husband and parent are both claiming the custody of a minor 
wife, the discretion of the presiding judge in awarding the posses- 
sion of her person will not be interfered with unless grossly abused. 

(2.) The marriage of a female minor over fourteen years of age is 

valid, though the parents may not consent. 








Husband and Wife. Parent and Child. Habeas Corpus. 
Before Judge SNEAD. Richmond Superior Court. Octo- 
ber Term, 1&81.., 







Reported in the decision. 






F. H. MILLER; P. J. SULLIVAN; for plaintiff in error. 






No appearance for defendant. 







CRAWFORD, Justice. 






Thomas Brown and Josephine Gibbs were married. in 

- October, 1881. Soon thereafter Anna Gibbs, the mother 
of Josephine, under a writ of habeas corpus, had the par- 
ties brought before his honor, Judge Snead, to obtain the 
custody of her daughter, whom she alleged to have been 
illegally detained under pretence of marriage, when she 
was under fourteen years of age, and which said pretended — 
ceremony had taken place fraudulently and without ker 
consent. 

On hearing the facts of the case, the judge discharged 
the writ and the parties, thus awarding the custody of the 
said Josephine to her husband. 

This judgment is the error assigned. 

The testimony submitted to the judge was that a mar- 
riage of the parties under a proper license had been duly 
solemnized, though no consent of the mother appears to 
have been obtained authorizing the issuance of the license 

by the ordinary. 
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The question of fact before the judge was whether the 
wife was under or above the age of fourteen years. He 
decided that she was over fourteen, and therefore the mar- 
riage was valid. 

It is insisted that the judge in this decision committed 
an error of fact, in finding that the said Josephine was of 
sufficient age to contract marriage, and especially in the 
legal rules by which that finding was reached. 

This court can only look to the finding itself; with the 
reasoning by which it was arrived at, we have nothing to 
do. There are but few, if any, issues that are entirely 
free from doubt, and the judge or the jury trying them 
may reach a conclusion by good or bad reasoning, but 
when reached it is not a matter of special inquiry if sup- 
ported by sufficient proofs. 

The judge found that the wife was fourteen years old, 
and being fourteen, that the marriage was legal and bind- 
ing. This was not error. Code, $1695. 

It is further urged that he committed an error of law 
in not awarding the control of the said Josephine to the 
mother, even though she may have been fourteen years of 
age, as there was no question but that she was under 
eighteen. 

It is true that the parent is entitled to the custody and 
the service of a child during its minority ; and so, too, is 
the husband entitled to the custody and the service of the » 
wife ; yet, whenever any dispute arises between the hus- 
band and wife, or parent and child, touching these mat- 
ters, and the aid of the law is invoked by writ of hadeas 
corpus on account of the detention of either, it becomes 
the duty of the court, on hearing all the facts, to exercise 
its discretion and determine to whom the custody of 
such wife or child shall be given. Code, §4024. And in 
such cases it must be a flagrant abuse of that discretion 
which will authorize a reviewing court to interfere. 14 
Ga., 657; 34 Jb., 258. 

Where there is a conflict of rights, as in this case, be- 
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tween the husband and parent, the power to settle it 
must be lodged somewhere, and we think it is wisely lodged 
in the judge, whose sound discretion under the facts of 
each case must decide into whose custody the party must 
go. To return the wife, though under eighteen years of 
age, to the parent, under all circumstances, might be 
grossly violative of every principle of right and justice. 
In some cases it might be wise to restore the wife to the 
parents, because of the great indiscretion in making a 
most ill-advised marriage, and whilst she may yet be re- 
turned to the paternal roof unknown of her husband, 
leaving her to a little sober reflection and the lapse of 
time to decide upon her future action. 

In other cases it might be cruel and unjust to separate 
a wife from the father of her unborn child, and send her 
to her parents, however badly she may have acted in as- 
suming her new relations without their consent. 

Thus the law has confided, as we think, the question 
made by this record to the judge of the superior court 
under the facts of each case, te put the custody of the 
person detained with whomsoever he thinks best, and unless 
there is a flagrant abuse of his discretion, this court will 
not disturb it. 

Judgment affirmed. 


BRYANT & LOCKETT vs. THE SOUTHWESTERN RAILROAD 
COMPANY. 


1, The charge of the court should be applicable to the facts developed 
by the testimony. 

2. Though a shipper of live-stock contracted with the transporting 
railroad that it was not to be responsible for attention, feeding or 
wateriag of the stock, but that it should afford the shipper reason- 
able facilities for those purposes, yet if the railroad carried the 
stock beyond the destination fixed by the bill of lading, and there 
detained them for several days before their return, it would not be 
relieved from liability for failure to care for the stock after passing 
the proper destination. 
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. When the Central Railroad -received live stock at Atlanta to be 
transported to Americus over its road and that of the Southwest- 
ern Railroad, and by a mistake on the part of the first road, they 
were consigned to a point beyond Americus, and were so received 
and carried by the connecting road, such facts would not relieve 
the latter from damages occurring by reason of inattention to the 
stock at the p'ace to which they were actually carried. 

Though under the contract of shipment a railroad may have been \ 
liable only for damages arising from gross negligence in not attend- \ 
ing to live stock, yet where it carried the stock beyond the agreed 
destination, and there kept them for a time, its liability as to such 
time was not limited to the results of gross negligence. 4 


Railroads. Damages. Negligence. Contracts. Charge 
of Court. Before Judge Crisp. Sumter Superior Court. 
October Adjourned Term, 1881. 


Reported in the decision. 


HAWKINS & HAWKINS; B. P. HOLLIs, for plaintiffs in 
error. 


S. C. ELAM, for defendant. 


CRAWFORD, Justice. 


Bryant & Lockett sued the Southwestern Railroad 
Company to recover damages for losses sustained upon a 
car-load of mules shipped from Atlanta to them at Ameri- 
cus. The allegations upon which they relied for recovery 
were: That the mules were delivered and received in good 
order by said railroad company at Macon, to be delivered 
in like good order to Lockett at Americus, on the 22d 
day of January, 1881. But, by the careless and neg- 
ligent conduct of its agents and employés, said car-load of 
mules was sent to Dawson, forty miles beyond Americus, 
and kept there for three or four days without attention, 
watering or feeding, to their injury $500.00. Other alle- 
gations of losses, arising from said negligence, were set 
forth and relied upon. 
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The jury, under the evidence and charge of the court, 
returned a verdict for the defendant, which plaintiffs’ 
moved to set aside, but said motion was overruled, and 
they excepted. 

The evidence material to a decision of the questions 
made by this bill of exceptions is, that the mules belong- 
ing to the plaintiffs were shipped in a car “billed” to 
Dawson, and consigned to one Thornton, whilst .Thorn-° 
ton’s, another lot shipped, were consigned to the plaintiffs 
at Americus. Thus, the mules belonging to the plaintiffs 
were carried beyond their destination, which they passed 
on Sunday, and:where they should. have been delivered, 
but being shipped to Dawson, were so forwarded, and re-' 
mained in the car from the time on Sunday when they 
should have been unloaded, until Tuesday at 12 o’clock, 
without attention, water or food. They were so damaged 
by standing up on the cars so long, without being fed or 
watered, and became so stiff that some of them were 
almost wholly lost, and the rest were injured $20.00 a 
head. Other proof of losses was also introduced. 

The defendant introduced in evidence a “ live-stock 
contract,” by which it was agreed. that the shipper should 
release the railroad company from liability for all injury, 
loss or damage arising from the character of the freight, 
and from all other damages which shall not have been’ 
caused by the fraud or gross negligence of the company. 
Other stipulations were also incorporated in this contract, 
but nothing material to be added, which affects the rights 
of the parties after the mules were carried beyond the 
place of delivery. : 

It further appears that the mules were taken out of the 
cars at Macon en route, watered and fed, and then reloaded 
and received by the Southwestern Railroad Company. 

No evidence was submitted controverting the facts that: 
they were carried to Dawson; that they were without 
water, food or change, from the time they were received’ 
on Sunday at Macon until delivered at Americus, Tues-’ 





808 SUPREME COURT OF GEORGIA. 
Bryant & Lockett vs. The Southwestern Railroad Company. 


day at 12 o'clock, or that the losses set up were not 
true. 

The judge charged the jury among other things, as fol- 
lows: “In the contract between Bryant & Lockett and 
the Central Railroad Company, it is especially stipulated 
that they, nor the road receiving that property from them, 
shall not be liable for any attention, feeding or watering 
the stock, but that they should offer reasonable facilities 
to the shipper or person in charge of the stock The rail- 
road company merely undertook to offer or afford them 
facilities for feeding and watering the stock, not to feed 
and water them itself. They expressly stipulated that 
the shipper shall not hold them responsible for any delay 
occurring in the delivery of the property, but that the 
shipper shall attend to the stock and feed and water them. 
Therefore the Southwestern Railroad Company is not 
liable for any injury that occurred to those mules for want 
of being fed and watered, for people are bound by their 
contracts, by the contracts which they may make. They 
can make any contract that they choose, but after it is 
made they are bound by it.” 

“If you should believe from the evidence that the car 
load of mules, Mr. Lockett’s car load, was, by mistake of 
a person in Atlanta, connected with the Central Railroad 
Company, shipped to a party in Dawson and not to Lock- 
ett in Americus, and the Southwestern Railroad received 
these mules in Macon so consigned toa person in Dawson, 
and not to Lockett in Americus, and carried them down 
to Dawson, to the place where they were consigned by 
the way-bill, and that whatever damage or injury they 
sustained, occurred at that point by reason of their being 
shipped to that point, and not being fed and watered 
there, why then, in my judgment, the Southwestern Rail- 
road Company is not liable for such damages.” 

1, 2. The first paragraph of the foregoing charge would 
be correct if the railroad company had carried out its con- 
tract by a delivery of the mules at Americus as it agreed 
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to do, and had not shipped them beyond. The plaintiff's 
contract extended to the taking care, feeding and watering 
the mules only to the place of their destination ; and had 
the delay occurred, and the damage been sustained before 
reaching it, just as it did afterwards, then the plaintiff 
could not have complained. 

He had the right to expect according to his contract 
that his mules would be stopped and delivered at the place 
of their consignment, and therefore was not bound to follow 
them to Dawson and feed and water, and care for them 
there. 

The judge truly statec the law in instructing the jury 
that people were bound by their contracts, and our con- 
struction of this contract is that the Central Railroad and 
its connecting lines were to transport this live stock to 
Americus and no further; if they did, and damage accrued 
to the owners thereby, they were liable to respond. 

3. The objection to the second paragraph of the fore- 
going charge is, that it relieved and discharged the South- 
western Railroad Company from liability on the contract 
agreed upon by the Central Railroad for itself and the 
Southwestern, to transport and deliver to the owners at 
Americus this car load of mules, and which it undertook 
to execute but failed to perform. And although a mis- 
take at Atlanta may have been made by an agent of the 
Central Railroad in shipping these mules improperly, yet 
such mistake would not relieve the Southwestern Railroad 
Company from liability, under the facts as shown by the 
record in this case. It wasa party to the contract. When 
therefore, it broke its contract by passing Americus and 
carrying to Dawson the plaintiffs’ mules, they were en- 
titled to recover for such breach of the contract, and for 
all damages consequent thereon, whether the same result- 
ed from the failure to feed or water the mules, or to make 
sale of them, or any other cause flowing directly there- 
from. 

4. Another assignment of error arises on the failure of 
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the judge to charge that if the defendant had the mules 
in its possession, and while in its possession they were in- 
jured by the gross negligence of the agents and employés 
of said coinpany in not feeding and watering them, then 
the defendant would be liable to the owners for such 
damage. 

The plaintiffs were not entitled to this charge, as the 
gross negligence was confined to the watering and feeding 
generally, and not to the time whilst they were beyond 
Americus. Plaintiffs themselves were required to give this 
attention to Americus, but when the mules were shipped 
beyond that -point they- had. not undertaken to follow 
them wheresoever the company might carry them and 
continue such attention. If then, after thus breaking the 
contract, they were damaged by such neglect, the defend- 
ant would be liable and the plaintiffs were entitled to such 
charge so limited, but not so general as claimed. 

Judgment reversed. 


ARNOLD vs. GULLATT. 


Since the act of 1880, the law applicable to judgments against garnish- 
ees in justices’ courts is similar to that applicable to other courts. 
A final judgment against the defendant is a condition precedent to 
a judgment against the garnishee ; and if before such final judg- 
ment is obtained the garnishee appear and answer, he will be in 
time to prevent a judgment against him by default. Code, §3304. 


Garnishments. Justice Courts. Before Judge HILLYER. 
Fulton Superior Court. October Term, 1881. 


. Reported in the decision. 


FRANK A. ARNOLD, in propria persona, for plaintiff in 
error. 


W. T. MOYERS, for defendant. 
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CRAWFORD, Justice. 


F. A. Arnold, having a suit pending in a justice’s court 
against James E. Gullatt, sued out a summons of gar- 
nishment against George R. Meneely & Co., and served 
them by serving A. B. Bostwick, superintendent. Both 
suits were returnable to the June term, 1881, of the court, 
at which time judgment was rendered against Gullatt for 
the amount of his debt, and against the garnishee by 
default for the same sum. The defendant appeared and 
entered an appeal. At the July term of the said justice’s 
court, A. B. Bostwick appeared and filed his answer to 
the summons of garnishment, admitting indebtedness to 
Gullatt in the sum of $3.00, for his daily wages. 

At this same term of the court Gullatt filed his affida- 
vit setting up the same fact, and moved the court for 
that reason to dismiss the garnishment. Notice of this 
motion was served on Arnold, and both cases came on to 
be served at the August term next thereafter, when a jury 
returned a verdict for the plaintiff on the principal suit, 
and then the court gave judgment against the garnishees, 
upon the ground of the original default of the said gar- 
nishees in not answering at the first term of the said court. 

The case was carried to the superior court by certiorari, 
and upon the hearing thereof the judge ordered that the 
judgment against the garnishees be set aside and a new 
trial had, and if the fund held by the garnishees be due 
defendant for wages, then the garnishees to be discharged, 
but if the same be not for wages then they are to be held 
liable. 

The real question in this case is, whether the J. P., un- 
der the facts as set out in his answer, should at the August 
term of his court—that being the term at which final 
judgment was obtained against the principal defendant— 
have entered up a judgment against the garnishees, not- 
withstanding the answer of Bostwick, which had been 
filed at a preceding term of the court and stood untrav- 

* v 68—53 
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ersed before him. A condition precedent, absolute and 
universal], in my opinion, to a judgment against a garnishee 
is a judgment final and conclusive against the principal 
defendant. When the plaintiff has thus established his 
claim by such a judgment, then, and not before, has he 
any right to ask for a judgment against the garnishee. 

In this case there was a judgment against the principal 
debtor, but it had been vacated and set aside by appeal, 
and before final judgment on that suit the answer of 
Bostwick was filed denying any indebtedness except for 
the daily wages of the defendant. 

But it is said that the original judgment by default 
against the garnishees was absolutely final, although none 
had been obtained against the principal; and this because 
there was no answer by the garnishee at the first term of 
the court. Torulesuch doctrine, would be to hold that 
one who is not a judgment creditor may nevertheless have . 
a judgment against a garnishee for an unestablished claim 
against his simple contract debtor. 

The cases cited by counsel for plaintiff in errorin 55th 
Ga., 410, and 64 /6., 608, do not contravene this principle, 
for in both cases this court only held that judgment might 
be had at the term provided by law, whenever at such 
term there was a judgment obtained against the principal 
defendant. 

Neither is this case within that in the 64th Ga., 608; 
because in that case the question was, whether the gar- 
nishee should answer in ten days from the summons, or 
at the first term. The law requiring him to answer within 
ten days had not then been changed by the act of De- 
cember 6th, 1880, and this court held, asit was obliged to 
hold, that the answer at the term after the lapse of ten 
days was illegal, and as a final judgment had been ren- 
dered against the principal debtor, judgment was properly 
entered against the garnishee for default in not making 
answer in ten days. But the effect of the act of 1880, 
supra is to restore the old law of answering at term, with 
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all its incidents, among which is the right to continue to 
the second term under the general law applicable to all 
garnishments in all courts. Code, $3304; acts 1855-6, 
section 15, page 29. 

So the case in the 64th being out of the way, the case 
at bar falls within the general law, and the party garni- 
shed was in time with his answer, and, therefore, the 
court was right in sustaining the certiorari and granting a 
new trial. 

Even if the reasoning in the 64th were applicable to 
this case, we do not think that it should be extended, 
now that the justice’s courts are held like other courts at 
regular terms. It should cease with the law which made 
the trial of cases before justices of the peace come off 
when and where they pleased after certain notices. Be- 
sides, the real trouble in the case in the 64th was an in- 
formality in the summons, being a mere note at the bot- 
tom of the summons requiring answer in ten days, and it 
was heid that the law fixed the time of answer, and not 
the summons. That being the case of a judgment credi- 
tor, and a case in a justice’s court when there were no 
terms fixed by law for holding them, this case is not within 
it. Now, in justice’s courts the same time for answer be- 
fore final judgment against garnishees should be as in 
other courts. : 

It is true, that the act of 1880 is in the language of that 
of 1873, codified in section 4161, and if we gave it a lit- 
eral construction, it would require the ruling in the 64th 
to be applied to this case, but we think that the act of 
1880 was mainly to carry into effect the constitution of 
1877, and to put back the justice’s courts where they stood 
before the constitution of 1868 and the laws passed under 
it so far as respects answers in garnishments. 

Judgment affirmed. 
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*GORDON, vs. THE STATE OF GEORGIA. 


1. The verdict in this case is supported by the evidence; and the 
charge of the court is in accordance with law. 

. There was no sufficient evidence in this case to show an agreement 
to fight between the defendant and the person alleged to have 
been assaulted ; and therefore a refusal to charge on that point 
was right. 

. Where a defendant in a criminal case voluntarily exhibited a scar 
on his head to sustain his defense, there was no error in requiring 
him to allow it afterwards to be examined by a physician who was 
put on the stand in rebuttal by counsel for the state. 


JACKSON, Chief Justice. 


[The following will explain the third head note: Gor- 
don was indicted for an assault with intent to murder, 
committed on one Green. In the prisoner’s statement 
he claimed that an improper intimacy had existed be- 
tween his wife and Green; that upon his interfering be- 
tween them, the latter made an assault upon him, in 
which his wife took part, and struck him upon the head 
with a heavy bar, used for closing a door, making a scar. 
The defendant then voluntarily exhibited the scar on his 
head to the jury. At the close of the statement, the 
court, over objection of defendant’s counsel, allowed a 
physician to examine the scar and testify that in his opin- 
ion it was the result of an old wound and not of a recent 
blow. ] 


TUCKER vs. BALL, administratrix, and vice versa. 


. Where suit was brought ona contract, and the evidence for the 
plaintiff showed that a novation had been made, a new contract 
substituted for the original one and a new party introduced, a non- 
suit was properly awarded. 

. A recovery could not be had by amending the declaration so as to 
include the new contract, and relying thereon. 


*No full reports or opinions are published in the following cases, under the provisions 
of the act of March 2, 1875. (R.) 
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. When the unsuccessful party in the court below brings the case to 
this court, and the successful party files a cross bill of exceptions, 
complaining of rulings adverse to him, if a reversal of the judg- 
ment of the court below is ordered, the questions made in the cross 
bill will be decided ; if the judgment below is affirmed, a decision 
thereon is unnecessary. 


SPEER, Justice. 


[The original declaration in this case was by Mrs. Tucker 
against the administrator of M. C. Ball, to recover an 
amount due by said Ball to her under a contract between 
Ball and the father of plaintiff, by which Ball agreed to 
support plaintiff during her life. On the trial, plaintiff 
introduced in evidence to support her declaration the an- 
swer of Ball to a bill in equity, in which he admitted 
the contract, and also alleged that since its making plain- 
tiff had married one Tucker; that he agreed with Tucker 
and his wife to give them a certain amount of property in 


lieu of the support due plaintiff, and Tucker agreed to 
waive his marital rights and settle on plaintiff and her 
children the property coming to him through her. There 
was other testimony not material. Plaintiff sought to 
cover the variance between her declaration and proof by 
amendment. The court granted a non-suit.] 


USRY vs. PHILLIPS. 


Where the movant in a motion for new trial departs from the strict 
law, and enters intoa consent order to file a brief of evidence with- 
in thirty days and to have the motion heard at a specified time in 
vacation, time is of the essence of the contract. To file a brief 
neither agreed upon nor approved is not a compliance with the 
order ; and upon the call of such motion for hearing, it will be dis- 
missed on motion. 49 Rule of Court; Pease vs. Pease, September 
Term, 1881. 


SPEER, Justice. 


[A verdict was rendered for the plaintiff, and defendant 
moved for a new trial. He took an order “that the de- 
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———— 


fendant be allowed thirty days to file a brief of evidence 
with the clerk of the court, and the same be heard at 
Warren superior court.” A brief of evidence was filed 
within thirty days. When the motion for new trial was 
called for a hearing, on motion it was dismissed on this 
ground, and error was alleged thereon. | 


WILLIAMS vs. THE CITY COUNCIL OF WEST POINT. 


A municipal corporation may bind itself by, and cannot abrogate, any 
contract which it has the right to make under its charter, but one 
council cannot, by ordinance, bind itself and its successors to a 
given line of policy, or prevent free legislation by them in matters 

- of. municipal government. Therefore, an ordinance that no license 
to retail liquor should be granted for less than $500.00 per annum 
until the expiration of those for which that sum was paid, was 
void. ; 

(a.) One who paid $500.00 for a license was entitled to exercise the 
rights and privileges conferred thereby; but upon the price of a 
license being lowered before he had made actual use of the one so 
issued, he could not repudiate it and recover the amount paid for 
it. 64 Ga., 199; 6 Wheat., 593. 


SPEER, Justice. 


[On September 8th, 1879, the city council of West 
Point fixed the price of a retail liquor license at $500.00. 
On January 5th, 1880, they passed an ordinance that “the 
city council of West Point shall not pass any ordinance 
or make any contract that shall impair or infringe on the 
rights or interests of any person who may take out license 
to retail liquors under said ordinance, passed September 
8th, 1879,” and that no license should be issued at a less 
price than $500.00 per annum until the expiration of 
licenses issued under the previous ordinance. On Jan- 
uary 1oth, plaintiff obtained a license, and paid $500.00 
therefor. Two days later, and before he had used his 
license, the city counsel—which appears to have suc- 
ceeded that passing the above stated ordinances—reduced 
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the price of retail licenses to $1C0.00 per annum, and pro- 
ceeded to issue them at that price. Plaintiff thereupon sued 
to recover the $500.00 paid by him. On demurrer, the 
case was dismissed, and he excepted.] 


CARTER vs. PINCKARD. 


1. To constitute one a Joma fide purchaser for value and without 
notice, so as to hold a title obtained by his grantor by fraud, he must 
not oniy have had no notice, but must also have paid the purchase 
money. 

(a.) To raise the question of protecting him to the extent of a portion 
of the purchase money which he has paid before notice, there must 
be appropriate pleadings. 

2. A deed obtained by fraud and misrepresentation conveys no valid 
title to the grantee; and a deed from such grantee to a purcha- 
ser with notice, whether the purchase money be paid or not, gives 
such purchaser no title upon which he can recover the possession 
of the land from the original grantor. 

3. The verdict is supported by the evidence. 


CRAWFORD, Justice. 


[Carte- brought ejectment against Mrs. Pinkard. She 
pleaded that she had been induced to make a deed to W. 
T. Pinkard by fraud, and that Carter had bought from 
him with notice of the fraud. It appeared, among other 
things, that Carter had paid W. T. Pinkard $100.00 and 
given a note for the balance of the purchase money, not 
to be paid until he obtained pussession of the land. The 
jury found for the defendant. In argument in the su- 
preme court, it was urged that the $100.00 paid by Carter 
should be allowed him, but no such claim was shown to 
have been made in the court below. |] 
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THE WESTERN AND ATLANTIC RAILROAD COMPANY vs. 
McCAuLEY. 


. The verdict is supported by the evidence. 

. In fixing the amount of damages under a suit for destroying prop- , 
erty, interest is not recoverable co nomzne, but the jury may consid- 
er the length of time damages have been withheld, the character of 
the tort, the conduct of the defendant, and all the circumstances of 
the transaction, and may, in their discretion, increase the amount of 
the damages allowed accordingly. 66 Ga., 499; 6 Am. Dec., 196; 
cit. and notes; r Am. Lead. Cas., 511, and notes. 


CRAWFORD, Justice. 


[This was a suit against a railroad for killing a bull. 
The court charged that, in case the jury found for the 
plaintiff, they should give him the value of the bull at the 
time of the killing, and that they might give legal inter- 
est thereon from the date of the killing to the trial, not 


as interest, but as damages, adding it to the principal, 
and making a verdict for the aggregate amount. ] 


PASCHAL vs. THE STATE OF GEORGIA. 


Where an indictment charged the commission of an assault with in- 
tent to commit murder by using a weapon likely to produce death, 
the proof must show that such was the character of the weapon. 
This may be done by producing the instrument itself, or showing 
the effect of it, or other satisfactory evidence, but must be done in 
some way. Code, §4359; 57 Ga., 107; 59 /b., 638; 32 7b., 672; 
50 /6., 591. 


JACKSON, Chief Justice. 


[Allen Paschal was indicted for assault with intent to 
murder, “ with a certain stick, loaded at the end with lead, 
said stick being a weapon likely to produce death.” On 
the trial, the only evidence as to the nature of the weapon 
used by defendant was as follows: One witness testified 
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that he had seen defendant some three years ago with a 
stick which was loaded with lead. Another testi- 
fied, that in the act of striking, “‘the head of the stick 
shined like a silver dollar,” the alleged assault having been 
committed on a “star-light night.” A witness for the 
defence testified that the defendant was accustomed to 
walking with an ordinary hickory stick, weighing not more 
than a pound. Defendant admitted the fact of striking 
with a stick, but pleaded not guilty to the offence as 
charged in the indictment. 

Counsel for the defence requested the court to charge > 
the jury that “ where the indictment charges the defend- 
ant with the offence of assault with intent to murder 
by using a stick, an instrument likely to produce death, 
then it is incumbent on the state to prove the allega- 
tions.” The request was refused; defendant was found 
guilty, and excepted. ] 


WIGGINS vs. HENSON. 


The identification by a witness of a person or thing is necessarily a 
matter of judgment or opinion, and when accompanied with the 
facts on which it is founded, it is always admissible. 10 Ga., §29; 
17 Jb., 134; 59 76., 483; Best on Ev., vol. 2, sec. 517, (2); 1 Green- 
leaf Ev., sec. 440; 13 Jur. R., 542. 


CRAWFORD, Justice. 


[In an action of trover for cotton, the plaintiff testified 
that a bale of cotton was taken from his yard on Sunday 
night, was carried to the mouth of a lane, two hoops 
were broken from it and a portion of the cotton was car- 
ried away ; that the bale was easily traced from where it 
was taken to where it was found ; that the cotton sued for 
was found in a gin-house ; that the witness believed it was 
his, because the defendant admitted having carried it to 
the gin-house on Monday morning; because, it was wet, 





820 SUPREME COURT OF GEORGIA. 


Wynn, administrator, vs. Wynn—Beall vs The State. 


nappy, had stains of mud and manure upon it; all of 
which corresponded with the condition of the bale from 
which plaintiff's cotton was taken; also, because the 
weight of the cotton agreed with the number of pounds 
missed from the bale, and because the cotton was in lay- 
ers. The admissibility of this testimony to identify the 
cotton was the point in contest. ] 


WYNN, administrator, vs. WYNN. 
. The title to personalty cannot be determined on the trial of a pos- 
sessory warrant therefor. 62 Ga., 412. 
. If the judgment of the court below be right, it will be affirmed, 
though a wrong reason may have been assigned therefor. 


TACKSON, Chief Justice. 


[Wynn, administrator, sued out a possessory warrant 


against Mattie Wynn, to recover certain personalty held 
by her. The only real issue was whether the property 
belonged to her or to the estate. The case was submit- 
ted to the judge without a jury. He decided in favor of 
defendant, and dismissed the warrant. This was the error 
assigned. | 


BEALL vs. THE STATE OF GEORGIA. 


. The verdict in this case is not contrary to the evidence. The jury 
may make reasonable inferences from the facts proved. 56 Ga., 
294- 

. When things attached to the realty are detached therefrom, they at 
once become personalty, and are the subject matter of larceny, even 
by the person so detaching them. Code, §§4407, 2220. 

. The difference between simple larceny and one form of trespass is 
that the former is the wrongful and fraudulent taking and carrying 
away of the personal goods of another with intent to steal the same ; 
the latter is the taking and carrying away of the personal goods or 
property of another without his consent. 
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CRAWFORD, Justice. 


[The subject of the larceny in this case was ears of corn 
taken from the field of the prosecutor by the defendant. ] 


BULLARD vs. LONG ef ux. 


[This case was argued at the last term, and the decision reserved. JAcKsON, Thief 
Justice, being disqualified, Judge Hittyver, of the Atlanta circuit, was designated to 
preside in his stead.] 


1. A deed made as part of a usurious contract, though void as title, 
may yet in equity be treated as a mortgage, and the lien enforced 
for amount legally due; no question as to registry or any interven- 
ing equity being involved. 

. Where money was loaned ostensibly for the purpose of. removing 
an incumbrance on a homestead, and the question was whether 
the lender had notice that a part of the loan was directed to another 
and different purpose, and on the trial the only evidence to the poigt 
was the borrower testified that he told the lender what he wanted 
with the money, and how much, and that the lender replied he did 
not care for that, “ all he wanted was his papers fixed as. he wanted 
them ;” and the lender himself testified that the money was to pay 
the incumbrance and “other part of it for something else,” such 
lender is charged with notice, and he cannot enforce against the 
homestead so much of the loan as was thus directed. Anda ver- 
dict finding the contrary was properly set aside on motion. 


HILLYER, Judge. 


STRIPLING vs. HOLTON. 
Parol evidence is inadmissible to add conditions to a written contract 
absolute on its face. 40 Ga., 199; 56 /d., 31; 57 1b., 350; 60 /b., 
157, 614; Code, §1950, par. 2. . 


SPEER, Justice. 
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LUMPKIN vs. RESPESS, for use. 


. The verdict is supported by the evidence. 
. Acontinuance was properly refused on the ground that a material 


witness was absent, when there was no evidence of his having been 
subpoenaed. 


. A new and distinct party cannot be added to a suit by amendment. 


Code, §3480. 

Where a party to a suit has ample opportunity to inform the court 
of his sickness and obtain a continuance, after verdict in his ab- 
sence, a new trial will not be granted cn the ground that he was 
sick, and—not expecting the case to be tried—did not send any affi- 
davit of his sickness 51 Ga., 241; 53 /d., 149; 54 9., 660; 59 
1b., 8 3. 


SPEER, Justice. 


2. 


CRAWFORD vs. THE STATE OF GEORGIA. 


. Where an indictment charged a defendant with “ breaking and en- 


tering the depot of the Savannah, Florida and Western railway, a 
corporation chartered by said state, doing business under said 
name,” the allegation that the owner was a corporation chartered 
by said state was mere surplusage and need not be proved. 1 Bish. 
Crim. Proc., §§234-5 ; 3 McLean, 333; 5 T. Rep., 311 ; 50 Ga., 591. 
The verdict is supported by the evidence. 


SPEER, Justice. 


MILLER vs. MEDLOCK. 


Where one has a line between her own land and that of another run 


and marked by processioners and the county surveyor, if she is dis- 
satisfied, she may appeal. The applicant is included in a reason- 
able construction of the terms “adjoining land owners” as used in 
§2390 of the Code. 


SPEER, Justice. 
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THE ETOWAH MANUFACTURING AND MINING COMPANY 
vs. DOBBINS & COMPANY eé¢ ai. 


. The harsh remedy of injunction will only be granted when neces- 
Sary to protect some right or interest of the party complaining 
which would otherwise be seriously injured or impaired. High on 
Inj., §§9, 10 and citations. 

. If a suit be proceeding without service, no legal judgment can be 
rendered, and injunction is not necessary against it. 

. That an agent without authority made promissory notes for his 
principal and the holder took them with notice of such want of au- 
thority, can be urged in defence to an action on the notes without ~ 
an injunction to stay the suit. 

. If promissory notes have been discharged by substituting another 
note in their place, this does not require an injunction to restrain a 
suit on such notes. 


CRAWFORD, Justice. 


BAILEY ef al. vs. BAILEY ef al. 


The principal involved in this case is covered by the ruling in Baziey et 
al. vs. Ross, administrator, et al., decided at the Febzuary term, 1881, 
of this court (pam. page 15.) Under that decision the cross bill in 
this case was without equity, and should have been dismissed. 


SPEER, Justice. 


MCAFEE vs. THE STATE OF GEORGIA. 


Possession of stolen goods shortly after the commission of a larceny, 
if unexplained and unaccounted for, will furnish a basis for a ver- 
dict of guilty against the person so found in possession. The 
nearer the possession to the time of the larceny, the stronger wil] 
be the inference of guilt ; and the question of the result of the lapse 
of time is for the jury. 1 Gr. Ev., §§31, 34; Ros. Cr. Ev., 19 (Ed. 
1874;] 53 Ga., 143; 58 0., 602. 


SPEER, Justice. 
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WELLBORN, administrator, vs. HOOD. 


. There was no error in this case which demands the grant of a new 
trial. 

. Where, during the term of a lease the landlord died, and at the ex- 
piration thereof the tenant moved from the premises, and in good 
faith abandoned possession, and another then took possession as 
owner, that the tenant some time thereafter rented from him and 
re-took possession as his tenant did not again render him a tenant 
of the original landlord or his representative. 


SPEER, Justice. 


JESTING vs. THE STATE OF GEORGIA. 


. While in a prosecution for an assault with intent to rape, statements 
of the female assaulted several hours after the transaction, would not 
ordinarily be admissible, yet where the defendant came up to the 
girl assaulted while the statements were being made, and upon 
being informed of them admitted their truthfulness, such statements 
were admissible in evidence. 

2. The verdict is supported by the evidence. 


SPEER, Justice. 


THE ALABAMA GREAT SOUTHERN RAILROAD COMPANY. 
vs. CURETON & PEAKCE. 


A letter from the agent of a railroad to certain shippers contained the 
following statement of rates: “‘ The rate on iron from Rising Fawn 
to Chattanooga shall be six dollars to Chattanooga, and five dol- 
lars to any point on or beyond the Nashville, Chattanooga and St. 
Louis railroad per car load of 2,268 pounds :” 

field, chat the reasonable construction of this contract was that the 
rate should be six dollars per car load when shipped from Rising 
Fawn only to Chattanooga, and five dollars when shipped to any 
point beyond Chattanooga. The low rate did not apply to iron 
shipped at Chattanooga. 

(a.) The verdict is contrary to the charge of the court. 


CRAWFORD, Justice. 
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JOHNSON vs. JONES ef al. 


1. A verdict in an ejectment case that “we, the jury find for the plain- 
tiff,” is, in effect, a finding in favor of the plaintiff for the premises 
in dispute, and the property being sufficiently described in the dec- 
laration, the verdict is not void for uncertainty. 17 Ga., 340. 

. Prior lawful possession of land alone is sufficient to support an 
action of ejectment against a mere intruder who takes possession 
by force, and who shows no bettertitle. Code, §3014. 


SPEER, Justice. 


BOSWORTH e¢ al. vs. WEST. 


Suit was brought against three persons as partners on notes executed 
by one of them. All three were served. The existence of. the 
partnership was contested, but the evidence showed that if there 
was a partnership all three defendants were members ; the verdict 
was against two, omitting the defendant who made the notes sued 
on. 

Held, that it was contrary to the evidence. 


JACKSON, Chief Justice. 


REESE ef al., for use, vs. KIRBY. 


. The finding of the judge, presiding without a jury, was supported 
by the evidence. 

. Where a suit had been pending in court for over ten years without 
process, and no plea had been filed, or defence made by the defend- 
ant, it was proper to refuse to allow process to be attached and to 
grant time to perfect service. Code, §3490; 67 Ga., 576. 

. Where a rule mZzsz to establish a lost note is answered, and adefence 
made thereto, such appearance and pleading by the defendant in 
that proceeding will not cure the failure to attach process to a suit 
on the note sought to be established. The proceedings are different, 
and a defence to one does not waive process‘’to the other. 


CRAWFORD, Justice. 
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Evans vs. The State—Gunn vs. McMichael, administratrix ; etc. 


EVANS vs. THE STATE OF GEORGIA. 
[This case was argued at the last term, and the decision reserved ] 


. The substantial grounds of error in this case are governed by the 
ruling in Wilson vs. The State, decided at the present term. 

. The act of 1877 (acts 1877, page 112) on the subject of lotteries 
and schemes for hazarding money, is not unconstitutional as con- 
taining more than one subject matter, or matter different from the 
caption. 

3. The verdict is supported by the evidence. 


CRAWFORD, Justice. 


GUNN vs. MCMICHAEL, acministratrix. 


. The record showed an acknowledgment of service twenty days be- 
fore the term of the court to which the case was made returnable ; 
it appeared on the dockets in its regular order at the appearance and 
trial terms, as well as on the minutes; there was a confession of 
judgment at the proper term. No entry of filing appeared on the 
back of the declaration. Execution issued, was levied, and a claim 
interposed : 

Held, that-on the trial of the:claim case‘the 7. fa. was not rendered 
inadmissible for want of the entry of filing on the declaration. Af- 
ter acknowledgment of service and confession of judgment, it is 
too late to raise such objection. 25 Ga., 646. 

(a.) The suit appearing from the records was notice to third parties. 

2. In a claim case if the 7. fa. be rejected from evidence on account 
of an irregularity, the levy should be dismissed. it is error in such 
a case to allow a verdict to be taken by the claimant. 


CRAWFORD, Justice. 


CARTER vs. THE STATE OF GEORGIA. 


1. An indictment for retailing liquor without a license need not charge 
to whom the liquor was sold. 16 Ga., 467-8; 25 /b., 474-6. 
2. The verdict was not contrary to law or the evidence. 


CRAWFORD, Justice. 
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Day ws. The State—Stanford vs. Treadwell ef a/, ; etc. 


Day vs. THE STATE OF GEORGIA. 


The venue, like other facts, must be proved in a criminal case. 

Where there is no proof of venue, the verdict is contrary to law. 

(a.) Ought not the failure to prove the venue to be made a distinct 
ground of the motion for new trial, instead of being included in 
the general ground that the verdict is contrary to law and evidence? 
Quere. 


CRAWFORD, Justice. 


STANFORD vs. TREADWELL é¢¢ al. 


. Where a case pending in court was, by agreement, referred to arbi- 
trators, an award rendered, exceptions of law and fact filed, and 
the award set aside on an exception of law, as being void for un- 
certainty, the case still remains pending, and the judgment is not 
final so as to be the subject of direct exception. 

. Had the exceptions of law been overruled, the exceptions of fact 
would have remained, and in such case the judgment would not 
have been final. 

(a.) Permission is granted to file exceptions Dendente lite. 64 Ga., 740. 


JACKSON, Chief Justice. 


WILSON vs. THE STATE OF GEORGIA. 


1. A plea of autre fois convict should set forth the former record, 
including the indictment, so that it may be made to appear that the 
former conviction was for the same offence for which the defend- 
ant is now on trial. A mere general allegation that a former con- 
viction has taken place is not sufficient, and such a plea will be 
stricken. 47 Ga., 568. 

. When a jury is recalled for a charge on a special point, it is not 
necessary to repeat the entire charge as to points fully covered in 
the instructions already given. 


SPEER, Justice. 
v 68—54 
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Baldwin, Starr & Co. vs. McMichael, administratrix ; etc. 


BALDWIN, STARR & Co. vs. McMICHAEL, administratrix. 


Where the name of the defendant was stated in the declaratinn, and 
the process attached was directed to tLe sheriff or his deputy, and 
required that the defendant be and appear at the return term of the 
court, the fact that in the formal statement of the case at the head 
of the process the name of the defendant was erroneously stated, 
did not render the process and judgment founded thereon void. 
Such defect was amendable. Hence, in a claim case, it was error to 
exclude the #. fa. on account of such defect in the process, 
Code, §§3345, 3334, 206, par. 6; 29 Ga., 339; 50 Jd., 96; 60 Jb. 
116. 


JACKSON, Chief Justice. 


CHAMBERS vs. KINGSBERRY ; SKRINE, for use, vs. LEWIS. 


To render a promissory note a sealed instrument, it should be so 
recited in the body of the note. The mere addition of a seal after 
the signature is not sufficient. Code, §2915. 

(a.) A note in the usual form, but with a seal added after the signa- 
ture, will be barred after six years from maturity. Code, §2917. 


SPEER, Justice. 


WRIGHT vs. HAWKINS. 


. An affidavit by a landlord that his tenant is “justly indebted’’ to 
him a specified amount of rent, is equivalent to a statement that 
the rent is due. 

. A counter affidavit that a part of the rent distrained for is not due, 
is sufficient to carry the case to the jury, and is not demurrable. 

. Where an affidavit to obtain a distress warrant states directly or by 
legal implication that the rent is due, and also adds the statement 
that the tenant is removing his property, the latter allegation may 
be treated as surplusage, and does not necessarily vitiate the pro- 
ceeding. 


SPEER, Justice. 
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Mitchell, solicitor general, vs. Gaines, sheriff ; etc. 


MITCHELL, solicitor general, vs. GAINES, sheriff. 
MITCHELL, solicitor general, vs. BROWN, treasurer. - 


. Where criminal cases were transferred from the superior court to 
the city court of Hall county in accordance with law, and a fund 
was raised therefrom in the city court, the officers of the superior 
court had no further claim thereon than to have such costs as had 
accrued in their favor in those cases prior to the removal paid. 
They could not have old insolvent costs paid therefrom. (See 
acts of 1880-81, p. 558.) 

. To a fund raised from criminal cases transferred from the superior 
court to the city court of Hall county the officers of the former 
court had no valid claim beyond the costs incurred in those cases 
prior to their transfer. Nor could the superior court allow a fur- 
ther claim on the part of its officers by order. 


JACKSON, Chief Justice. 


Cited for plaintiff in error, Code, §4631; 39 Ga., 578; 
acts of 1876, p. 108, sec. 2; acts of 1880-81, p. 555, sec- 
tions 36, 37. 

For defendant, acts of 1880-81, p. 565, sections 30, 36, 
37; p- 560, sec. 5; Code, $314; 54 Ga., 40. 


FRANCIS e7¢ a/. vs. HOLBROOK. 


. Where a will is propounded and a caveat is filed, upon failure to es- 
tablish the will, the court caanot go further than to enter up judg- 
ment for costs against the propounder. Though parties beneficially 
interested as legatees may have aided the propounder by employ- 
ing counsel and subpeenaing witnesses, they are not such parties to 
the record as that a judgment for costs can be entered against 
them. 

(a.) Could one who propounds a will at the instance or for the bene- 
fit of another recover from the latter by assumpszt the costs which 
he had incurred by failing to establish the will? Quere. 

(6.) Semble, that if a will be dona fide presented for probate and not 
fraudulently pressed, and upon caveat the same is rejected, the 
costs should fall upon the estate. 22 Ga., 302. 


JACKSON, Chief Justice. 
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Hancock ve. “Perkins & Brother—Norfleet & Jordan vs, Vaughn ef a/.; etc. 





HANCOCK vs. PERKINS & BROTHER. 


If it be sought to bring up evidence in a bill of exceptions, to be 
considered, it must be incorporated in such bill, or attached thereto 
and identified by the signature of the judge thereon. Whatever 
tprecedes the judge’s certificate is a part of the bill of exceptions, 
-and may be verified by the certificate alone. What follows the cer- 
tificate must be distinctly identified. 48 Ga., 566; 58 /d., 346; 38 
Jb., 689; 61 Jb., 492; 10th rule supreme court. 


‘CRAWFORD, Justice. 


NORFLEET & JORDAN vs. VAUGHN é¢ al. 


The verdict in this case is supported by the evidence. 

(a.) If the original breaking and entering of one’s close be wrongful, 
the retention of the property thereafter is also wrongful, and conse- 
quential damages are recoverable therefor ; certainly so to the time 
of filing the writ, if not up to the time of the verdict. Fuchter vs. 
Boehm, Bendheim & Co., 67 Ga., 534. 


JACKSON, Chief Justice. 


HAM vs. PARKERSON ¢é¢ al. ’ 

While a written contract cannot be altered by parol, yet if its execu- 
tion was the result of fraud, accident or mistake, such fact may be 
pleaded and proved by parol in avoidance thereof. 

(a.) The evidence in this case showed that a defendant in 7. fa., who 
was about to obtain an exemption in certain property levied on, 
desired to give the constable making the levy a forthcoming bond 
for the property, which the latter agreed to accept; a scrivener pres- 
ent volunteered to draw the bond, and did so, but made it a bond 
conditioned to pay the 7. fa. Neither the defendant nor the officer 
read the bond before it was signed, or knew of its contents: 

Held, that to a suit on the bond such facts might be pleaded and 
proved by parol, and would constitute a gooddefence. 54 Ga., 289; 

52 16., 149; 56 7b.. 31, 32; 59 10., 850. 


CRAWFORD, Justice. 
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McMichael, administratrix, vs. Hardee ; Brady e¢ a/. vs. Brady, guardian. 


McCMICHAEL, administratrix, vs. HARDEE. 


1. Where the verdict and judgment were for a given principal with 
$261.03 interest, and the execution Stated the interest as $261.00, 
the variance was immaterial, and was not sufficient to warrant the 
rejection of the 7. fa. from evidence. 

2. A suit having been brought by a surviving partner, judgment ren- 
dered, and execution issued in his favor, but the process attached 
to the declaration having stated the case in the name of the firm, 
on the trial of a claim case arising under levy of the 7. fa., the en- 
try of suggestion of death and order that the case proceed in the 
name of the surviving partner, could be entered nunc pro tunc. 

(a.) This question having been submitted to the court both on the law 
and facts, in the absence of anything to show the contrary, we 
will presume that he had satisfactory evidence before him that the 
suggestion had been made and the order granted at the proper time, 
but not entered on the minutes. 


SPEER, Justice. 


BRADY ¢é al. vs. BRADY, guardian. 


A claimant who has once withdrawn his claim, and afterwards inter- 
posed a second claim to the same levy, cannot again withdraw it. 
The piaintiff in 7. fa. is entitled to prosecute the case to verdict. 
61 Ga., 470. 


JACKSON, Chief Justice. 


BELL vs. MORTON. 


Where a suit in a justice’s court was for $49.25 principal, alleged to have 
become due more thana year before suit, the interest attached to 
the principal in determining the amount claimed, and the case was 
appealable. Code, §2057; 64 Ga., 684; 62 /6. 608. 

(a.) Accounts which by custom become due at the end of the year 
bear interest from that time upon the amount actually due when- 
ever ascertained. 


SPEER, Justice. 
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Watkins vs. The State—Hawks, executrix, vs. Hawks. 


WATKINS vs. THE STATE OF GEORGIA. 


1. If after the commission of a crime the offender escapes and con- 
ceals himself so that he cannot be arrested, the statute of limita- 
tions will be suspended during the time for which such concealment 
continues. Code, §4665; 54 Ga.,55; 4/0., 335. 

(a.) Nor does it matter that the offender is arrested, and then escapes 
and conceals himself before indictment, and avoids a re-arrest ; 
such concealment will suspend the statute of limitations. An in- 
dictment which alleged these facts was sufficient. 

2, Where a man hailed a woman walking along a pathway, and hold- 
ing something in his hand and saying he had plenty of money, told 
her to go into a gully, and on her retreating, drew a pistol, and ad- 
vancing upon her, ordered her to turn back, and she escaped by 
flight, a verdict of assault with intent to rape, approved by the pre- 
siding judge, will not be set aside as unsupported by evidence. 

(a.) The fact of proximity of a house and public road to the scene of 
the transaction may have rendered the effort fruitless, but did not 
render it guiltless. 


JACKSON, Chief Justice. 


HAWKS, executrix, vs. HAWKS. 


1. Prior to the act of 1874 (acts 1874 p. 19) the statutory homestead 
provided by §2040 of the Code was not subject to a judgment for 
purchase money. 

2. A judgment regularly obtained in favor of cestuzs gue trust could 
not be set aside in a court of equity at the instance of one who 
claimeli to have had a contract with the trustee or the head of the 
family to the effect that he would not obtain the judgment, which 
contract was not carried out, if the party seeking to attack the 
judgment was guilty of laches in failing to see if the contract was 
carried out and in delaying for eight years to take any steps to 
set aside the judgment. 

(a.) Much less will a court of law set aside such a judgment when 
collaterally attacked on such grounds, and the evidence for that 
purpose was inadmissable. 

3. An exception founded on the admission of testimony will not be 
considered by this court where no ground of objection is stated. 


CRAWFORD, Justice. 
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Hays vs. Hamilton, agent—Robinson vs. The State. 


HAYS vs. HAMILTON, agent. 


1. Where a case has been set ten days in advance of trial and parties 
notified thereof, the absence of the defendant when the case 1s 
called is no grouud for a continuance. 

(a). Where interrogatories had been sued out within twenty days be- 
fore the session of court, and mailed before the term began to the 
witness to be executed and returned, counsel stating that he had 
been informed by his client what he might expect to prove by them, 
but being unable to state directly what they would testify, such facts 
gave no ground for a continuance. 

. Where suit was brought on a note under seal, in the absence of any 
plea of non est factum, it was properly admitted in evidence with- 
out proof of execution. 

. Where a defendant, after due notice of the time of trial, failed to 
arrive until shortly after the jury had retired, there was no error in 
refusing to allow him to explain his absence, and to recall the jury 
to hear his testimony. 

. No sufficient ground for excepting appearing in this case, ten per 
cent. damages are awarded against the plaintiff in error. 


CRAWFORD, Justice. 


ROBINSON vs. THE STATE OF GEORGIA. 


. Where a witness who testified at a committing trial subsequently 
died, on the final trial of the same case in the superior court his 
testimony so given was admissible, and there being nothing to 
show that it was reduced to writing, it was competent to prove 
what such testimony was by parol. Code, §3782; 45 Ga., 283; 61 
Tb., 448 ; 63 7b., 692. 

. Where an indictment charged the larceny of a horse belonging to 
Joel W. Perry, and the evidence was that the horse belonged to 
“Colonel Perry,” whom one of the witnesses called his father-in- 
law, the identity of the owner as charged and as proved, was for 
the jury ; and in the absence of any conflicting testimony as to the 
ownership or of proof that there was any other Perry in the county, 
a verdict of guilty will not be set aside as contrary to law, on the 
ground that the probata and allegata did not agree as to ownership. 


JACKSON, Chief Justice. 
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Ryal, executor, vs. Morris—Trippe vs. The City of Atlanta. 


RYAL, executor, vs. MORRIS. 


1. A partial payment of a promissory note, to relieve it of the bar of 
the statute of limitations, must be entered by the debtor or some 
one authorized by him to do so; but the creditor is incompetent 
for that purpose. Code, §2935. 

. That a debtor insisted upon having certain land lines located before 
paying the note given by him for the purchase money of such land, 
and the creditor thereupon waited until the note was barred by the 
statute of limitations, will not relieve the bar of the statute, the 
note itself being absolute and containing no condition in regard to 
lines. 


SPEER, Justice, concurred dudztante. 


CRAWFORD, Justice. 


TRIPPE vs. THE CITY OF ATLANTA. 


A declaration sought to recover damages from a municipal corpora- 
tion. It alleged the following facts: Plaintiff was riding along one 
of the streets of the city when his horse became frightened and ran 
away. Plaintiff succeeded in stopping him, when he began to kick 
against the dash-board, and plaintiff sprang from the buggy. The 
street for some distance in that vicinity was in very bad condition, 
and had been so for a considerable time, and the city had notice of 
the fact ; there were deep and ragged gullies washed in the street 
and in the bottom of one of them was a deep and narrow rut ; into 
this plaintiff's foot slipped, and being unable to keep his equipoise: 
he fell, his leg was broken and he was badly injured. The injury 
would not have resulted but for the gully which defendant’s negli- 
gence allowed to remain in its street, and was exclusively and 
wholly caused thereby : 

Held, that the allegations of the declaration made a prima facie case, 
and it was not demurrable. Dillon on Mun. Corps., §§1007, 1015, 
1019 (3d ed.); 50 Ga., 544; 60 /6., 474. 


SPEER, Justice. 
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Champion vs. Champion—Cleveland vs. Treadwell—Tyson vs. The State. 


CHAMPION vs. CHAMPION. 


. On a question of alimony pending a libel for divorce, made in term 
particularly, this court will not scan closely the ruling of the court 
on the matter of notice or continuance of the case on account of 
the absence of a witness. These matters rest much in the discre- 
tion of the presiding judge, and this record furnishes no evidence 
of its abuse. 

. The alimony allowed seems reasonable and proper under the law 
and facts disclosed in the record, and no legal ground is shown to 
disturb the judgment. The whole thing rests in the discretion of 
thecourt. Code, 2§1737, 1738, 1739, 1740, 1741. 


JACKSON, Chief Justice. 


CLEVELAND vs. TREADWELL. 


1. Where the judge who presided at the trial of a case did not hear 
the motion for a new trial, but it was heard and overruled by the 
judge of another circuit temporarily presiding, the reluctance of 
this court to interfere with a verdict approved by the presiding 
judge, as contrary to law and evidence, has no application. 

2. The charge of the court was fair and legal. 

3. The verdict was contrary to law. 

(a.) Where two persons, owning land under a common feoffor, had 
agreed upon and marked a dividing line between them, and subse- 
quently processioners were called in by the vendees of such parties 
to lay out and mark the line between them, they should have had 
regard to such agreed and marked line, and a line run by them to- 
tally irrespective thereof was illegal. Code, §2387. 

4. Acquiescence by acts or declarations for more than seven years in a 
dividing line is sufficient to establish it. Code, §2388. 


JACKSON, Chief Justice. 


TYSON vs. THE STATE OF GEORGIA. 


The charge of the court was not unsupported by evidence, and the 
verdict is fully upheld by the evidence. 


SPEER, Justice. 
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Cox ef al. vs. Barber ef a/.—Hillsman vs. The State—Hambric vs. The State. 


Cox et al vs. BARBER ef al. 


Two executors sold realty of their testator; a third party bought; on 
the same day he conveyed the land to one of the executors individ- 
ually ; some two years thereafter the latter sold to a purchaser for 
value ; the deeds on their face all purported to be for a fair and 
valuable consideration : 

Held, that in the absence of all actual notice, these facts appearing 
from the recorded deeds were not sufficient to put the purchaser on 
notice that the sale was by an executor to himself, so as to prevent 
his being entitled to protection as a dona fide purchaser. ; 


JACKSON, Chief Justice. 


HILLSMAN vs. THE STATE OF GEORGIA. 


1. An indictment which charged that the defendant broke and entered 
the storehouse of a person named with intent to steal therefrom 
thirty dollars in money therein found, of the value of thirty dollars, 
and the property of the owner of the storehouse, was not demurra- 
ble for want of a more accurate description of the kind of money 
so to be stolen. Code, §4628; 1 Wharton Crim. Law, 320; 2.Bish. 
Crim. Proc., 142, 145 ; 2 Arch. Plead. and Prac., 1072-3. 

(a.) Is any description of the goods intended to be tak:n from the 
house where things of value are stored necessary? Queare. 54 
Ga., 106. 

2. The verdict is supported by the evidence. 


JACKSON, Chief Justice. 


HAMRBRIC vs. THE STATE OF GEORGIA. 
1. The verdict is sustained by the evidence. 
2. Exception to the charge as a whole is too general, and will not 


stand if any part of the charge is right. 


SPEER, Justice. 
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Garlington vs. The State—Coleman vs. Jones—Matthews vs. Bivins, executrix ; etc. 


GARLINGTON vs. THE STATE OF GEORGIA. 


The verdict is supported by the evidence, and the charge not being set 
out in the record, we will presume that it was full and proper, 


SPEER, Justice. 


COLEMAN vs. JONES. 
1. We find no error in the rulings or charge of the court in this case, 


and the verdict was not contrary to the law or the charge of the 


court. 
(a.) This case is distinguished in its facts from that in Co Ga., 654. 


SPEER, Justice. 


MATTHEWS vs. BIVINS, executrix. 
1. The verdict is supported by the evidence. 
2. This writ of error does not appear to have been prosecuted for de- 
lay only, and damages on that ground are refused. 


SPEER, Justice. 


CHILDERS vs. THE STATE OF GEORGIA. 


When a new trial is sought on the ground of newly discovered evi- 
dence, the party as well as his counsel must negative all previous 
knowledge thereof: Evidence known to the party himself before 
trial cannot be newly discovered after verdict. 


CRAWFORD, Justice. 
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Dongherty vs. Reed—Leverett vs. Cook, administrator—Henderson vs. Sledge; etc. 


DOUGHERTY vs. REED. 


The verdict was not contrary to law, evidence or the charge of the 
court ; nor were the damages awarded excessive. 


SPEER, Justice. 


LEVERETT vs. COOK, administrator. 


. The verdict is supported by the evidence. 

. Newly discovered evidence which could have been obtained on the 
trial by the use of ordinary diligence, or which would not have been 
admissible if produced, or which would be cumulative only, fur- 
nishes no ground for a new trial. 


SPEER, Justice. 


HENDERSON vs. SLEDGE; HUGHES vs. MAPLES; HAWK 
vs. LEVERETTE ef a/.; THOMAS vs. THE GEORGIA 
RAILROAD. 


There was no abuse of discretion in granting a new trial in each of 
these cases, 
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McDonald vs. The Eagle and Phenix Manufacturing Company. 


McDONALD vs. THE EAGLE AND PHENIX MANUFAC-— 
TURING COMPANY. 


[By reference to 67 Ga., 763, it will be seen that the original decision in this case was 
withdrawn from the reporter’s hands by Justice Speer, who stated that he handed it to 
Mr. Peeples, of the clerk’s office, for return to the reporter; that Mr. Peeples had no 
recollection of such an occurrence; and that it never was returned to the reporter. 
Since the publication of 67th Ga., it was discovered among a lot of waste papers which 
were gathered up from the court room. It is now published at once upon its discovery. ] 


1. To entitle the widow of a servant to recover against a principal for 
the negligence of a fellow-servant of that principal, for the homi- 
cide of the husband which resulted from such negligence, it must 
appear that the homicide amounted to a crime in said neglectful 
servant, either murder or manslaughter of some grade. 

. Aprincipal is not liable for the negligence of a fellow-servant in the 
same job, unless the principal himself was negligent in not using. 
ordinary diligence in selecting the fellow-servant, or in retaining 
him after knowledge of incompetency or negligence. Nor will the 
bare fact that the servant afterwards became negligent show, with- 
out more, negligence in the principal in selecting. 

. One may waive the special contract and sue in tort for breach of 
duty, if there were such special contract, and the contract might 
warrant the competency and care of the fellow-servant, and be then 
invoked to change the legal principle on which the liability of tte 
principal would turn for the tort; but no special contract is set out 
in this declaration so as to vary that géneral legal principle. 

. A workman engaged in the same job with two or three others, and 
having the direction of it, is not a general superintendent of a cor- 
poration, so as to bind it as such, but stands on the footing of a mere 
fellow servant. 

. The law as to railroads and druggists rests on other grounds. 


Damages. Negligence. Master and Servant. Hus- 
band and Wife. Before Judge WILLIS. Muscogee Su- 
perior Court. May Term, 1881. 


Charlotte McDonald sued the Eagle and Phenix Manu- 
facturing Company to recover damages for the homicide 
of her husband. On demurrer the court dismissed the 
case, and plaintiff excepted. The declaration was as fol- 
lows : 


“The petition of Charlotte McDonald, showeth that the Eagle and 
Phenix Manufacturing Company, a corporation of the state of Geor- 
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gia, resident in the county of Muscogee, has damaged your petitioner 
in the sum of $10,000.00. 

For that heretofore, to-wit, on the —— day of June, 1879, at the 
request of defendant, Absolom McDonald, who was her law‘ul hus- 
band, and up to the time the injuries hereinafter stated were received 
by him, was a carpenter by trade, forty-seven years old, in good health 
and of a strong constitution, and whose services were worth an 
average of two dollars per day, was employed by the said defend- 
ant as an ordinary workman to aid in building a dye house in said 
county of Muscogee, the said defendant undertaking to furnish a 
careful, prudent and skilltul superintendent to direct said work, and 
competent and careful laborers to aid in constructing the same, and 
especially to manage a derrick and ropes, tackle and machinery at- 
tached to said derrick, by which large timbers were to be hoisted to a 
great elevation, which said timbers your petitioner’s said husband was 
to adjust and putin place in the frame work of said building, when 
carefully conveyed to him by means of said derrick and ropes, tackle 
and machinery attached by said laborers, under the orders and direc- 
tion of said superintendent. Yet the defendant, not regarding its 
duty, placed in charge of said derrick and ropes, tackle and machinery 
attached, a careless and negligent superintendent, and one or more 
careless, incompetent and negligent laborers, and by want of due care 
and diligence, and by negligence, so managed the said derrick and 
ropes, tackle and machinery used to hoist said heavy timbers, as to 
knock the prop which supported her said husband from under him, and 
precipitate him from a great height upon some timbers near the ground: 
when a large piece of timber, suspended by means of said derrick, 
fell upon him, by which said fall and fall of said heavy piece of timber 
her said husband was crushed, bruised, wounded, and so hurt that he 
languished in great pain, and died by reason of said wounds within 
twelve hours afterwards, and from thence and for all time deprived 
your petitioner of the companionship, comfort, labor and services of 
her said husband. That at the time said fall occurred, which so occa- 
sioned the death of her said husband, he was faithfully, cautiously, dili- 
géntly, and without any fault on his part, performing his duty under the 
direction of defendant. 

Your petitioner was thereby forced to lay out and expend divers sums 
of money, in the whole amounting to one hundred dollars, for attention 
in sickness and burial expenses of her said husband, while she endures 
inconsolable grief; and has sustained other damages, to the value of 
ten thousand dollars.” 


SMITH & RUSSELL, for plaintiff in error. 
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McDonald ws The Eagle and Phenix Manufacturing Company. 


PEABODY & BRANNON, for defendant. 
JACKSON, Chief Justice. 


This was a general demurrer to plaintiff's declaration, 
in which she declared against the Eagle and Phenix Man- 
ufacturing Company for the homicide of her husband. 
The demurrer was sustained and the action dismissed, and 
this judgment is assigned as error. 

This is an action authorized by statute, and the statute 
is codified in section 2971 of our Code. It authorizes the 
widow to sue for the homicide of her husband. The term 
homicide, used in the statute, means the killing of the 
husband in some unlawful manner. Code, §4313. Of 
course it cannot mean justifiable homicide, for it would 
be out of all reason to permit a recovery of damages from 
a person who had committed no unlawful act, but whom 
the law justified in doing what he did. The statute, 
therefore, means some grade of unlawful homicide. It is 
not alleged in the declaration that this corporation volun- 
tarily through any agent or servant killed this man, nor 
is it averred that the homicide occurred by criminal neg- 
ligence on the part of the company or any of its agents. 
The facts alleged do not show that any agent or servant 
of the corporation was guilty of murder or of any grade 
of manslaughter, voluntary or involuntary. If any crim- 
inality attached in this case, it was clearly unintentional, 
and must have made acase of involuntary amen. 
Was it that offence ? 

The Code, section 4327, declares that “involuntary 
manslaughter shall consist in the killing of a human be. 
ing without any intention to do so, but in the commission 
of an unlawful act, or a lawful act which probably might 
produce such a consequence in an unlawful manner.” No 
unlawful act is alleged to have been committed here, nor 
any lawful act which probably might produce such a conse- 
quence in an unlawful manner. The allegation is that the 
deiendant employed a careless and negligent superintend- 
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ent to manage a derrick, and ropes, tackle and machinery 
attached, and one or more careless, incompetent and neg- 
ligent laborers, whereby the plaintiff's husband fell, by 
want of their care and diligence. It goes only to this 
extent. It does not make the case of voluntary or of 
involuntary manslaughter against anybody; and for such 
an accident, though it might have been avoided by care 
and diligence. we do not think that there can be a recov- 
ery under the statute. And so this court has held in 
principle. September term, 1880, Daley vs. Stoddard. 

And here we might rest this case. But even if death 
had not ensued, and the action had been by the injured 
man for damages, under both the common law and the 
Code, we do not think the declaration sufficient. The 
Code seems emphatic: “ The principal is not liable to one 
agent for injuries arising from the negligence or miscon- 
duct of other agents about the same business ; the excep- 
tion in case of railroads has been previously stated.” 
Code, §2202. It is for his own negligence or misconduct 
that he is liable ; and hence his liability rests on his own 
negligence or misconduct in the employment of his agents, 
and if he uses ordinary diligence in employing competent 
men, it is enough to relieve him. Sherman and Redfield, 
par. 90; 2d Thompson on Negligence, 971. He is not 
liable for negligence of a fellow servant while engaged 
in the same employment, unless he has been negligent in 
the selection of that servant, or retained him after knowl- 
edge of his incompetency. Sherman and Redfield, par. 
86; 2 Thompson, 951,969, 970, and cases there cited. Nor 
will the fact that the person proved incompetent of itself, 
and without more, show negligence of the master, but 
it must further appear that the master knew, or might 
have known by ordinary diligence, the incompetency of 
the agent or servant. Law of Master and Servant, 393, 
429; 432; 2 Thompson, 969; Sherman and Redfield, 91 ; 
t American Railway R., 596. 

To apply these principles to this case,—there is no alle- 
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gation that the defendant was negligent in employing the 
servants here, but it is only alleged that it did employ those 
who were negligent as it turned out. There is no allega- 
tion that it did not use ordinary diligence to employ com- 
petent and careful men, or that it knew when employed 
that they were not such, or retained them after such 
knowledge. Squaring these allegations with the law, we 
do not see that, admitting all that is alleged in the decla- 
ration, there can be a recovery against the company. It 
is true that this defendant is a corporation, and acts. 
through agents, and can act in no other way; but we put. 
its general agent, who employed these servants, precisely’ 
-in the place of the company, and hold the company liable 
precisely to the extent that we would hold its general 
agent liable had he been principal.’ If he was negligent,. 
and did not act with ordinary diligence in the employ- 
ment of these sérvants for himself, he being a natural 
person and not acting for the corporation, then he would 
-be personally liable; and if acting as the agent of this. 
corporation, to employ these servants, he was neglectful 
and did not use ordinary diligence, then the corporation 
would bein like manner liable, but neither would be lia-- 
-ble if ordinary diligence was;:used in the employment of 
the servants by him who employed them, whether as an 
-individual or as the agent of the corporation. 

... An effort was made by the able:counsel for the plaintiff 
in error to take this case out of these principles, on the 
ground that a special contract was.made.-whereby it was. 
stipulated and guaranteed that the company would employ 
competent and careful men; but we do not see any spe- 
cial contract set out in the declaration. It seems to be 
merely based upon the general duty of the employer to 
the employé. It is not alleged that there was in terms 
any special contract. It is not alleged that the parties 
met and made a special contract with stipulations on 
each side, but the allegation is simply that of the em- 
ployment of a man to do work and corresponding duty 

v 68—55 . 
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on the part of the employer to furnish competent assist- 
ants. But if this employment had been a special contract, 
as it is set out, we do not see how it makes the duty 
stronger than that which the law annexes to every em- 
7ployment of a servant—the duty to use ordinary dili- 
-gence to employ competent and skillful fellow-servants. 
‘True, there might have been a contract made by which 
‘the competency and skill and care of the fellow-servants 
‘would have been warranted by the corporation, but cer- 
‘tainly there is nothing of the sort alleged here. That 
one may waive the contract and sue for the tort as 
breach of duty, springing out of the contract, see 1 Add. 
on Torts, pp. 26 and 27, note 1; 2 /b., 527; 13 Peters, 
181; Pierce on R. R. Law, 487-90. This is a case of that 
sort, if there be any contract here other than ordinary 
employment. 

One of these servants employed in this work is called 
superintendent, and is alleged to have been at the head of 
the management of the derrick, etc.; but we do not 
see that he was such a general superintendent for this cor- 
poration as to make it liable as acting through him. On 
the contrary, the averment only makes him the head of 
a little job to do that job; and to all intents and purpo- 
ses a fellow-servant. 

The law in respect to the liability of railroad compa- 
nies and druggists rests on other grounds. Code, §§3005, 
2083, 3036, 2202. 

Judgment affirmed. 





APPENDIX. 


On January 3Ist, 1882, the committee appointed to 
prepare anappropriate memorial of the life and character 
of the Honorable Hiram Warner, deceased, late ex-Chief 
Justice of the Supreme Court, submitted the following re- 
port: 


HON. HIRAM WARNER, 


Though not a native of Georgia, was her son by early adoption, and 
made himself, by long and useful public service, one of her most 
illustrious citizens. His name is interwoven with her history for 
half acentury. Whilst mourning his death, we rejoice in the recol- 
lection of his life and in the fruit of his labors—fruits not only re- 
maining to us of the present generation, but sure of descending to re- 
mote posterity. 

He was born in the town of Williamsburg, county of Hampshire, 
State of Massachusetts, on the 29th of October, 1802. His parents 
wer: of English stock, the descendants of families who had estab- 
lished themselves in New England in the early settlement of the 
country. His mother, a woman of strong Christian faith and princi- 
ple, and remarkable for her intelligence, was formerly a Miss Coffin,-a 
member of the very numerous family of that name inhabiting Nan- 
tucket and Martha’s Vineyard. His father was a farmer in moderate 
circumstances, accustomed to manual labor. Hiram, the eldest child, 
aided his father on the farm, and was sent at intervals to the excellent 
common schools of the neighborhood, and finally to one of the 
higher academic institutions, where he acquired au average classical 
and mathematical educatiun. 

At the age of nineteen (A. D. 1821) he set out for Georgia to take 
the position of assistant teacher in Sparta Academy. The vessel in 
which he sailed was wrecked off Cape Hatteras. He escaped, made 
his way to land, returned with succor to those who were still upon the 
wreck, and after all were saved, shipped again for the Georgia coast in 
another vessel, and finally reached Savannah sick with measles. This 
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illness proved a very dangerous one, but he recovered, completed his 
journey by stage-coach, and located at Sparta. Here, and at Blounts- 
ville in Jones county, he taught school, reading law at the same time, 
until the fall of 1824, when he was admitted tothe bar. His admis- 
sion took place at Monticello, Jasper county, the Hon. Augustus B, 
Longstreet being the judge presiding. In a short time he settled 
at Knoxville, Crawford county, and there entered on the practice 
of his profession. He represented that county in the Legislature 
from 1828 to 1831, both these years inclusive, and in 1832 was a 
delegate -to the anti-tariff convention, and was one of those \who 
seceded from that convention in company with John Forsyth. 
Towards the close of 1832 he removed to Talbot county, and formed 
a partnership with Col. Geo. W. Towns (afterwards Governor), and 
he practiced as a member of the law firm of Warner & Towns until 
made Judge of the Coweta circuit. That circuit was created in the 
winter of 1833, and though he did not reside within it, the General 
Assembly elected him to preside over it. His first court was held at 
Greenville, Meriwether county, on the fourth Monday in February, 
1834; and about a year later he removed into the circuit and estab- 
lished his ‘residence in the vicinity of Greenville, and here was his 
home for the rest of his life. Re-elected Judge in 1836, for four years, 
he served out the term, and in 1840 was again a candidate, but the 
‘Legislature, differing with him in politics, declined to renew his com- 
mission and elected his competitor, Hon. William Ezzard, to succeed 
him. Resuming the practice, he entered into partnership with his 
brother, Obediah Warner. The firm of H. & O. Warner existed for 
some years and enjoyed a large and lucrative business. In 1845, on 
the organization of the Supreme Court, he, though a Democrat, and 
though the Whigs were in power, was unanimously elected to what, 
in view of the comparative length of the term, was the middle or inter- 
mediate position on the bench of this tribunal, his term of office being 
“four years, whilst the terms of the other two Judges, his colleagues, 
were six and two years respectively. Elected again in 1849, for six 
years, he served until June, 1853, and then resigned and returned to 
the bar. In 1855 he was elected to Congress. and in 1860 was a mem- 
ber of the Secession Convention. 

After the war he was called to resume judicial functions by exe- 
cutive appointment, in the spring of 1866, to a vacancy on the bench 
of the Coweta circuit. The people of the ‘circuit elected him to the 
same position in the following January, and in June, 1867, he was 
appointed by the Governor Chief Justice of the Supreme Court, in 
-consequence of the death of Chief Justice Lumpkin. Reconstruction 
supervened, and a new organization of the court took place under the 
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Constitution of 1868, when, though he was of opposite. politics, he 
was nominated by Gov. Bullock to a place on the bench as one of the 
associate justices, and confirmed by the Senate. For a second and 
last time he became Chief Justice in January, 1872, on the retirement 
of Chief Justice Lochrane, and remained in office until August, 1880, 
when he resigned and his life’s work was finished. He diedin Atlanta 
on the 30th day of June, 1881, and was buried in the village cemetery 
at Greenville by the side of his departed wife, who was Sarah Watts, 
the daughter and only child of Edmond Abercombie, of Hancock 
county, and to whom he was married in the year 1827. He left one 
daughter, Mrs. Mary Jane Hill, wife of Col. A. F. Hill. She is the 
mother of a numerous family of children, to whom he was a devoted 
gtandfather, and whose warm and affectionate attachment in return - 
cheered and brightened his old age. 

In politics Judge Warner was a republican of the Jeffersonian school, 
and in his early manhood was a member of what was called in Georgia 
the Clarke party. After the days.of that party he was a national 
democrat, and so remained to the close of his life. He was an ardent 
friend of the Union, and in the convention of 1860 opposed secession, 
but on the passage of the ordinance signed it in token of his determi- 
nation to adhere to the fortunes of the state as moulded by a majority 
of his colleagues, though his own judgment disapproved of their 
action. 

The result of the war to him personally was the emancipation of 
over one hundred slaves, besides heavy losses in other respects, but 
his spirit remained unbroken, and upon the remnant of his fortune he 
built up, by his earnings and savings, an estate ample for his own 
comfort, and affording a helpful provision for his grandchildren. 
Though so much of his life was given to the study, practice and ad- 
ministration of the law, he was by no means a mere lawyer, but had 
extensive information and sound opinions upon many practical sub- 
jects, and was, prior to and during the war, a most successful planter 
on a large scale. He delighted in agriculture, and was always in close 
and kindly sympathy with the tillers of the soil. With about equal 
fitness he could be classed either as a farmer judge or a judge-farmer. 
Nor was he indifferent to any other of the useful vocations or material 
interests of the world. He maintained a vigilant outlook upon all the 
great departments of industry and enterprise, and was alive to every 
agency and indication of prosperity, whether for his neighborhood, 
his county, his. state or the United States. He believed in “ getting 
along,” and had no taste for inaction or reaction. He possessed no 
element of the recluse or the dreamer. He loved contact with hard, 
practical facts and with the movement and push of busy life; when 
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he could not take part as an actor, he looked on as an interested spec- 
tator. 

In religious faith and practice he was reared a Presbyterian, and 
though he never became a communicant of that or any other church, 
he lived and died a believer in the inspiration of the Bible, the truth 
of Christianity and in the distinctive tenets of the denomination to 
which his ancestry belonged, and to whose formative influence his 
own childhood and youth had been subjected. His last illness was 
protracted and painful. He bore it with exemplary fortitude, and was 
not afraid to die. Holding fast to the spirit of Christianity he was in 
no trepidation, though he had not been an observer of all of its forms. 
The effect of physical suffering upon his personal appearance was, 
towards the last, remarkable. It seemed to have purged out all the 
animal from his nature and left only the spiritual. He looked like a 
noble bust, carved by some great artist of antiquity from the purest 
marble, and animated with the soul of a hero. His countenance was 
a model of refined grace and dignity, and his head was majesty per- 
sonified. 

His long and able judicial career was and will ever be his life’s 
crowning glory. He served on the circuit bench with distinction, and 
on the Supreme bench with pre-eminent reputation. Between the de- 
livery of his first and his last opinion in this tribunal was an interval 
of more than thirty-four years, and the aggregate number of his opin- 
ions may be stated with a fair approach to accuracy at 1,969, of which 
number 78 were dissenting opinions. They are contained in the Geor- 
gia Reports—volumes | to 13, and volumes 36 to 65—a series ot forty- 
three volumes. Such a monument renders him secure of juridical 
immortality. It was moreover his fortune, by virtue of his station as 
Chief Justice, to preside over the Senate through two impeachment 
trials, adding to his otherwise varied and extensive experience a most 
unusual one in this rare department of forensic administration. 

Whether regarded as a judge or as a man his great, dominant char- 
acteristic was strength. He was vigorous and sound—strong in intel- 
lect, in will, in purpose, in integrity, in force of character, and in the 
energy of duty. He stood squarely to his post on all occasions and 
under all circumstances, and followed his convictions wherever they 
led. It is probable that he feared no beingin the universe except the 
living God, but with all his intrepidity he was free from any disposi- 
tion to domineer over others, or to provoke contention or controversy. 
For a mere dispute or idle argument he had norelish. He was al- 
ways deliberate and self-possessed, and held his powers well in hand. 
If somewhat strict in bringing others up to duty, he was even less 
indulgevt to himself. He was the most prompt and punctual of men. 
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When he worked by the clock he was never tardy ; it is certain that for 
years he was not late in a single instance, even for a second. He es- 
chewed bad habits, but was assiduous in the cu!tivation of good ones. 
His uniform regularity of life contributed greatly, as he himself be- 
lieved, to preserve health and soften the approaches of old age; and 
his physical preservation was, indeed, remarkable, as down to the 
commencement of his final sickness he was perhaps twenty years 
younger in appearance than in fact. His mental vigor, also, was but 
slightly impaired except in the attribute of quickness, and, even in that, 
he had twice or thrice the celerity of the average old man. 

l.ong as he lived and much as he accomplished, there was, when 
he went into retirement, something like a general opinion that he was 
not worn out—that he had capabilities for more work, and would re- 
appear on the active scenes of life. His friends, notwithstanding his 
forebodings that on ceasing to labor he would soon cease to live, were 
sanguine that he had before him the prospect of a robust and pro- 
tracted old age, and that he would enjoy in retrospect much of the 
past which he had been too busy to enjoy when it was the present. 
But his own presentiment proved to be the truest augury ; in less than 
one year after he put off his harness, and withdrew from the accus- 
tomed round of daily duties, he was taken from earth, and transferred, 
we devoutly hope, to mansions of everlasting rest. 

Peace to his ashes, and honor to his memory ! 

In behalf of the Bar of Georgia, we extend to the family and kin- 
dred of our deceased brother assurance of sincere condolence and 
sympathetic sorrow, and request that this report be spread upon the 
minutes of the court, and become matter of record for all time. 

L. E. BLECKLEY, 

C. J. JENKINS, 

JOSEPH E. BROWN, 

O. A. LOCHRANE, 

H. K. McCay, 

R. F. Lyon, 

R. P. TRIPPE, 

W. W. MONTGOMERY, 

W. A. HAWKINS, 

J. W. PARK, 
Committee. 


At the conclusion of this report, Chief Justice Jackson 
inquired if there was any member of the bar who desired 
to make any remarks applicable to the subject of the re- 
port. Z. D. Harrison, Esq., spoke as follows: 
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May it please your Honors: Because of expressed friendship for 
my revered father by the late ex-Chief Justice of this court, because 
of his generous confidence in me, and because of the gratitude I feel, 
and the love and veneration I shall ever cherish for him, I am con- 
strained to venture an expression in commemoration of his life and 
character. 

I have listened with a throbbing heart to the beautiful tribute to his 
memory reported by your committee—his noble and generous com- 
peers. Thus embalmed, naught that I may say can add to or detract 
from the grand figure therein portrayed, and yet I feel that I would 
and must my own tribute offer. 

“What is excellent, as God lives, is permanent.” Then, indeed, 
should he who has left us so heroic an example of rare integrity of 
soul live forever. In his life we have an illustration of the truth that 
simplicity and grandeur gohandin hand. Far removed from all false 
and exaggerated furors, he was yet a teacher who outranked the pe- 
dants of all the schools; for he taught us by his daily walk the lesson 
of fidelity to duty. This with him was the measure of all excellence, 
and with this measure he measured unto himself and others. Brave 
and severe in his denunciation of all false doctrines and heresies, fear- 
less in the maintenance of truth, with faithful devotion and untiring 
energy, he taught that “there is no earthly pleasure like daily duty 
well done.” 

.To those who knew him most intimately there were sometimes given 
rare glimpses of a nature large and generous, of a tender, loving heart, 
which his dignified and cold exterior seemed to hide. The firm grasp 
of his kindly, helpful hand, and his earnest words of hopeful encour- 
agement quickened anew sinking spirits, and made hearts strong to 
endure. 

Honor to the brave soul who, by its unshaken fidelity to conscience, 
reached the great heights of a God-like manhood and rests there, in 
the clear white light of truth! 


Justice Martin J. Crawford then made the following 
response to the report of the committee: 


To sit by in silence upon this occasion would be an act of injustice 
both to the distinguished dead and to myself. I must be permitted, 
therefore, to give expression to the high appreciation in which I held 
the late Chief Justice of this court. 

Our first intimate acquaintance began with the opening session of 
the 34th congress of the United States, now more thana quarter of a 
century ago, From that day to the last day of his life, whenever and 
wherever we met, we always met as friends. He had, and deserved 
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to have, both my confidence and my respect: yea more, he had my 
admiration for his many ncble traits of character as a man, and for 
his ability as a lawyer and a judge. 

The tribute to his memory just offered by the committee truly rep- 
resents the qualities of the man; he was strong in intellect, will, pur- 
pose and integrity, and I will add in all the attributes which fita man 
for high judicial station. ’Tis said: 

“Plate sin with gold, and thestrong lance of justice breaks: 
Clothe it in rags, and a pigmy’s straw can pierce it.” 

- Not where Warner sat could this be charged. His devotion toa 
legal principle was stronger than his friendship for any man ; his strict 
sense of justice, as founded in law, was followed wherever it led; his 
decisions were but his convictions of law, and he would stand to its 
cold letter at the risk of the loss of friends or place. 

So fixed was his purpose to administer the law that he was thought 
by some to have been cold and indifferent to its consequences, whilst 
it was but his loyalty to the law alone that governed his action. : 

I knew much of his life’s history, obtained from his own lips. I 
know of his early struggles with adverse fortune, and I know how his 
success was won. He had an aim in life—it was to become distin- 
guished in his profession. He took the road that led to its accomplish- 
ment, and he never allowed any seductive influences to entice him 
into diverging paths. -He made companions of his law books, until 
his fondness for them became stronger than his companionship for 
men, and hence he was oftener sought as a lawyer and a judge than 
as a man for political station. . 

And as has been said, he left behind him in nearly fifty volumes of 
our reports the evidence of his labor and learning. Had he owned 
the wealth of the state, his bereaved ones could not have built of brass 
or of marble so grand a monument to perpetuate his memory as is 
contained in the silent lines of these reports, now read and appreciated 
in every state of this union. ‘The true measure of a man at last is 
what he made himself.” Taking, then, this as the standard, we see 
that he has used his time and thoughts to mould into immortal form 
the measure of his greatness, and left it ina shape to benefit his coun- 
trymen forever. 

Let me repeat that justice to my departed friend forbade my silence. 
I only regret my inability to speak of him as he deserved. 


Justice A. M. Speer responded as follows: 


It was neither my privilege nor good fortune to be on terms of per- 
sonal intimacy with the late venerable Chief Justice, of whom your 
report so eloquently and truthfully speaks.’ But the ‘lawyer who has ° 
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not become familiar with his judicial life in the records of this court 
confesses himself a stranger to the jurisprudence of our state. While 
neither gifted with the rich and captivating eloquence of the first chief 
justice or distinguished for the smooth, classic style of Judge Nisbet— 
his two associates on the bench in the organization of this court—yet 
his opinions upon record were excelled by neither in the clear, lucid 
presentation of the questions submitted or the purity and vigor of the 
style in which he disc»ssed them. His opinions bear the highest evi- 
dence of the thorough cultivation of his reasoning faculties— expressed 
in the purest Anglo-Saxon language, without effort at embellishment, 
and with the purpose alone to make clear and comprehensible the 
conclusions to which the logic of the argument led him. 

The mind of Judge Warner was pre-eminently judicial. Thorougly 
versed in the principles of law as a science, aided by a memory re- 
markable in retaining cases in which those principles had been applied 
by the greatest lights of the judiciary, he was rarely at fault in his 
convictions. 

To him the science of law and its investigations, however. abstruse 
or perplexing, never lost their charm. The great fundamental princi- 
ples lying at the foundation of our social fabric, under constitutional 
government, he clung to with a fixedness and fidelity that neither pub- 
lic opinion, popular clamor nor the fearful condition of a ruined and 
impoverished people, could for a moment affect. In spite of consti- 
tutional conventions, legislative enactments, and the wreck and ruin of 
a plundered and impoverished people, he planted himself upon the 
sacredness of contracts—firmly and unflinchingly breasted the storm 
until the supreme judicial tribunal of the government vindicated his 
loyalty to constitutional principles, and chrystalized his dissenting 
judgment by an affirmation on their records, there to remain as a me- 
morial of his ability and a record of his fidelity to duty. Thorough 
master of the common law as a science, to his latest life he made 
Blackstone his companion, and annually from its pages refreshed his 
knowledge of their elementary principles, whose wisdom and justice 
now rule so large a portion of the human race. But neither talents 
nor service, neither learning or logic, neither unsullied records nor 
fidelity to trust can avert the doom that pronounces all men mortal. 
It is the longing of every human heart to be remembered when it dies. 
Under the inspiration of this yearning, men toil, struggle, pass seas, 
scale mountains, traverse continents. We know the destiny of our 
race is the coffin—the tomb—silence—earthly oblivion, and yet how 
noble the inspiration that desires to live in the future, if that inspira- 
tion is exalted into a desire to be remembered in the good we have 
done to our fellow-men! What nobler life can be passed than to wear 
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for near half acentury the spotless ermine, and with clean hands and 
a pure heart administer justice to men! To interpose the arm of the 
law to shield the weak against the strong—stay the hand of wrong, 
fraud and oppression, and avenge the blood of the innocent shed in 
sin! 

Never, in the judicial history of our state, has it fallen to the lot of 
any of its long line of distinguished dead to render so much of public 
service as the record shows was the fortune of the late Chief Justice. 
Early in his professional life, public confidence called him to public 
honors and high trusts, and so they continued, with scarce any inter- 
mission, until he had well nigh attained the utmost limit of life as- 
signed to man. A life thus spent—noble, pure, unsullied by suspi- 
cion in his office, he passed to thetomb. His fame—what a legacy to 
his descendants! What an honor to his race! What a glory to his 
State ! 


Chief Justice James Jackson responded as follows : 


Before directing this truthful and appropriate memoir of the illus- 
trious dead to be spread on the minutes of this court and sterotyped 
upon the pages of its reports, the impulse of my heart, no less than 
the propriety of my position as his successor in this high office, which 
he adorned so long, prompts me to add a word to that which has been 
so well said. 

A member of the general assembly of 1845, which selected the 
justices of the first Supreme Court of Georgia, and a democratic rep- 
resentative therein, it became my duty to assist in the caucus of the 
party in naming one of the lawyers to be placed on the supreme bench, 
then for the first time organized by law. So much brighter shone the 
luster of one name above all others of that party for judicial talents, 
illustrated by eminent service on the circuit bench, that our task was 
easy, and the choice immediate, unhesitating and unanimous. 

A boy, some nineteen years of age, left his paternal home in New 
England to seek fortune and fame in a land of strangers. His only 
patrimony was the intellect the great Father had given him—his only 
assurance of success, the consciousness of its possession. The few 
dollars in his pocket when he embarked were lost in shipwreck ; se- 
vere illness, nigh unto death, followed that disaster ; the charity of 
sisters of mercy at Charleston, where first he landed on southern 
shores, nursed and restored the penniless lad to health; alone, un- 
friended, he wended his way to Georgia, and finding an acquaintance 
in the teacher of a school at Sparta, this acquaintance was informed 
of his situation, became a friend and employed him as his assistant. 
Thus in the daylight he earned his bread in the sweat of his face; at 
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night he poured over the pages of a book which became, with another 
book his mother had given him, the occupant of his chamber to the 
day of his death, One of these books contained: the fundamental 
stones of the English law, which the genius and labor of Blackstone 
had dug out of that chaotic rubbish where they had lain for years hid 
from the mass of readers, and discoverable only to the indefatigable 
student after arduous search. The other was the work of the Great 
Law- Maker, which the trusting faith of a New England mother con- 
fided, wet with tears and sanctified by prayer, to the hands and heart 
of her wandering boy. Upon a thorough knowledge of the one was 
built that legal and judicial fame which will endure while Georgia lives 
— esto perpetua ;” onthe other, that faith which called the Rev. Dr. 
Boggs to his dying bedside, which made that divine his constant visitor 
during his protracted illness, and which induced the doctor to say in 
the midnight service that preceded the carrying his remains to Green- 
ville, that he had confidence in his faith in Christ as his Savior, and a 
good hope of his eternal peace in the haven of the Christian. 

After a short sojourn in Sparta, Crawford county became his home ; 
a seat in the general assembly from that county he filled for years ; 
thence, as you have heard, he removed to Talbotton; thence, on his 
election to the bench of the Coweta circuit, to the residence near 
Greenville, his until his death, and now and for generations to come, 
we trust, the home of his descendants. 

Thus the poor, wandering boy, by successive gridations, with un- 
faltering footsteps and unshaken faith, ascended the stairway of Fame’s 
lofty temple.. Legislative and congressional honors, forensic and legal 
distinction, were acquired and left behind ; and he sat here in the se- 
renity of a protracted evening of life, clothed in ermine of the finest 
texture which Georgia could. wrap around him, filling the full stature 
of the garment so exactly that it seemed the robe had been made to 
fit every limb of the wearer. 

What a grand life is this! What an incentive to honorable ambi- 
tion! What.encouragement to genius in poverty; to talent God-ziven, 
though untrained by collegiate hands; to intellectual diamonds buried 
in every state of this Union, yet capable of resurrection and polish by 
that self-energy and industry which ever rub off dross and develop 
innate lustre. 

How does the lustrous life of this yankee youth illustrate the old 
and maligned south! With what light does it shine on the page of 
her history, exhibiting to.impartial generations and nations that our 
fathers were never a hand’s breadth behind their children in welcom- 
ing to homes and hearts all who came to dwell beneath her sun—to 
honor and elevate to office and emolument the men who deserved 
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them! How completely does this light disperse the clouds and scat- 
ter to the winds the imputation on our ancestors that ancestral blood 
was the road to fortune and fame in their midst, and that a southern 
aristocracy sat enthroned in the southern heart and dominated its pul- 
sations and dictated its preferments ! 

What a ray of hope does the twilight of this protracted life throw 
cheeringly upon the trustful heart of every Christian mother! With 
what confidence in the promise of God may she not send forth here- 
after, in the sweet light of this experience, her wandering boy, with 
the Bible in his hands and a mother’s prayer lingering around his 
heart! ; 

Oh! the omnipotent power of sanctified prayer! who shall limit its 
height, its breadth, its length? The spark of faith kindled in a young 
soul by the parting glance of a mother’s loving eye, may flicker long 
unseen under the bushels of worldliness, ambition and sin, but if fol- 
lowed and fed by such prayer, it is never, it never can be, extinguished ! 

In the last conversation I had with Judge Warner, about a week 
before his death, when he saw the end in ‘ull view, and almost imme- 
diate, I said to him: “ You know, judge, whom to trust in this emer- 
gency.” The reply of the dying man was: “Ido. You know | have 
been long a believer in the religion of Christ.” 

I did know it, for often in this room, when his health was good, we 
had conversed on the subject, compared with which law, honor, earthly 
emolument and glory sink into insignificance. Gentlemen, the sanc- 
tified prayer of that mother followed this man to his grave. The 
breast which nourished his helpless infancy was the instrument in 
God’s hands to administer comfort in the feebleness of age, and solace 
and hope in the hour and agony of death. 

Lumpkin, Warner, Nisbet, the last of these Roman triumvirs is 
gone ! 

Illustrious triumvirate, founders of the jurisprudence of Georgia, 
farewell! Pioneers of a great work, they have done it well. Strongly 
and deeply the foundations are laid. The arch on which the structure 
of our written law rests, reposes on three noble columns, each unique 
and dissimilar, yet blending into harmonious unity. Corinthian, 
Gothic, Doric, what a strong and beautiful composite they made! Re- 
vering each, and detracting from neither, it affords me peculiar pride 
as one of the democratic minority of the legislature of 1845, to whom 
was accorded the privilege of placing one of the columns there, and 
who by voice and vote contributed to make the Gothic column bear 
forever the name of Warner, to know that I but echo the sentiment 
of all Georgia when I say that in the support to that arch which he 
gave he was second to none. 

Let the memoir be spread on the minutes of the court. 
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ABATEMENT. 


1. Suit against another defendant for same cause no ground for 
abatement or compelling election. dugusta S~ Sum. R. R.vs. 
Dorsey, 228. 


2. Costs of dismissed case not paid, second action abates. Langs- 
ton, ex'r, us. Marks, 435. 


ACCOMPLICE. See Criminal Law, 2}. 
ACCORD AND SATISFACTION. 


1. Convicts, illegai sub-lease by one partner revoked by other, 
not satisfaction of firm debt. Gordon vs. Mitchell, 11. 


ACTIONS. See Ordinary, 1; Slander,1; Tax, 1,2, Contracts,7; 
Abatement, 1; False Imprisonment, 1; Damages, 7,16; 
Quo Warranto, 1-7; Municipal Corporations, 2. 


ADMINISTRATORS AND EXECUTORS. 


1. No administration, shown by parol. Cowan vs. Corbett et al., 


2. Sale under regular order, not enjoined at instance of heirs who 
wish to divide in kind. ‘ohnson etal. vs. Holliday, adm’r, 
et al., 81. (See 21 below). 

3. Relationship and distribution, law of both regarded in grant- 
ing letters. Murdock vs. Hunt, 164. 

4 Selection of one contestant by person entitled to administer, 

‘upholds verdict, though charge wrong. Jézd. 

. Selection, should it be in writing? Que@re. bid. 

. Security of dead administrator having assets in hand, ep 
with administrator de donzs non, binds heirs. Austin et al. 
vs. Raiford et al., 201. 

. Discharge of administrator discharges securities. Jdzd. 

. Barred by statute of 1869, action accruing against administra- 
tor and securities before 1865 sued in 1875, unless moral 
fraud. Jdzd. 

. Party, executor of guardian is»proper, on his death pending 
suit for board bill of wards. Lewds, ex’r, vs. Allen, adm'r, 
398. 

. Settlement, petition for citation, what sufficient. Langston, 
ex'r, us. Marks, 435. 
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. Claim interposed to sale, issue is subject or not. Had/, adm'r, 
vs. Armor et al. by next friend, 449. 

. Sale, not made of property adversely held. /ézd. 

. Invalidity of deed “of advefse holder immaterial. zd. 

. Appraisement of property adversely held, not authorize sale. 
lbid. 

. Estopped from attacking deed of intestate. /é¢d. 

. Foreign executor may sue on complying with Code, §2414. 
Mechanics’, etc., Bk et al. vs. Harrison, ex’r, et al., 46, ?. 

. Set-off of amount due by heir to make good a claim fixed by 
decree, allowed against suit on administrator’s bond. 
Groves, ord'y, for use, vs. Williams, adm'r, et al., 598. 

. Dormant judgment, with entry of au//a dona, not establish 
devastavit, Groves, ord'y, for use, vs. Williams, adm'r, 
et al., 598. 

. Administrator both‘of intestate and an heir’ may file bill to 
settle estate and fix status of heirs, including’ decedent. 
lbid. 

. Decree not-void because he was both plaintiff and a defendant. 
Tbid. 

. Sale, leave granted for, not enjoined by heir for reasons proper 
for caveat: - Batley vs. Ross, adm'r, et al., 775. . 

. Sale, judgment allowing, not collaterally attacked. Jdzd. 

3. Sale by two.executors to third party, deed by him same day to 
one of them, deeds fair on face, not put purchaser under him 
on notice of purchase at own sale.» Cox et al.vs. uaeei et 
al., 836. . 


See Egunity, 4, 22; Evecutions, £3 Judgment, 6. 
_ALABAMA. See Deed, 4. 
-ALIMONY. 


1. Discretion of. chancellor, alimony pending divorce suit rests 
in. Champion vs. Champion, 835. 


_AMENDMENT,, 


1. Several purchasers of fraudulently sold stock, bill to recover 
from, amended by striking some of them. Slazsdell et al.vs. 
Bohr et.al., 56. 

2. Railroad, suit against, for careless running’ of engine, amended 
by alleging defects in machinery of engine. Augusta, etc., 
R. R. vs. Dorsey, 228. 

3. Judgment amended*to declare ‘intention of verdict, even after 
affrmance. Moses vs. Eagle & Phenix Mfg. Co., 241. 

4. Auditor’s report made and objections overruled, amendment to 

\pleadings refused: Bryant vs. Welch, Cook &» Bacon; 292. 


5. Judgment amended to conform to verdict after: execution is- 
sued and satisfied. Dzxron vs. Mason, 478. 
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. Judgment amended by record, not by parol proof. Jézd. 
. Leave of court should behad. Swatts et al. vs. Spence, adm’r, 


490. 


. Objection after trial for want of order, too late. Jdzd. 
. Statute of South Carolina allowing suit by administrator for 


homicide, and statement of existence of wife or child, added. 
So. Ca. R. R. vs. Nix, adm'r, 572. 


. Dates back to original declaration. /d¢d. 
. Barred, declaration not, amendment not. /dzd. 
. Railroad sued on contract of shipment, not amended by alleg- 


ing fraud in procvring contract, causing damages. AM7z¢tchell 
us. Ga. R. R., 644 


. Especially where contract to be executed in one county and 


fraud occurs in another. Jdzd. 


. Illegality, new grounds not known before, added. Co. of Lee 


vs. Walden, adm’x, 664. 


. Railroad, in suit against, tort more distinctly set out by amend- 


ment. Ga. R. R. vs. Thomas, 744. 


. Party, debtor not added as, on suit by wife or family for tres- 


pass in levying on homestead. Mc W27lizams et al. vs. An- 
derson, 772. 


. New party notadded. Lumpkin vs. Respess, for use, 822. 
. Process headed wrong, amendable. Baldwin, Starr & Co. 


vs. McMichael, adm'x, 828. 
See Practice in Supreme Court, §, 33; Partnership, 11. 


APPEAL. 


I. 


Dismissed, not because papers not filed ten days before term. 
Pearce & Renfroe vs. Renfroe Bros., 104. 


. Judgment not sent up, not cause dismissal. /dzd. 
. Certificate of payment of costs and giving bond, absence of, not 


caused dismissal. /dzd. 


. Nor cost bill being wanting. Jdzd. 
. Security on, not necessary party to bill of exceptions. Yohn- 


son vs. Wilson & Co., 290. 


. Processioners’ return, appeal from by applicant. Jz//ler vs. 


Medlock, 822. 


. $49.25 claimed due more than a year before suit, interest ac- 


crues, and appealable. Se// vs. Morton, 871. 


ARBITRAMENT AND AWARD. 


I. 


Jurisdiction: award in Dougherty county, execution could not 
issue from Baker county. TZompkins us. Phipps. 155. 


2. Continuances and adjournments in sound discretion of arbi- 


‘trators. Vinton & Davis vs. Lindsey, ex'r. 291. 


3. In pats, submission being, results accepted, decision binds. 


Neal, rec’r, vs. Field. 534. 
v 68—56 
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ASSIGNMENT. See Dedtor and Creditor, 1-3. 


ATTACHMENT. 


1. Purchase money, right to attach for, is privilege, not lien. Ech- 
ols vs. Head & Co. 152. 

2. Levy of attachment returnable to justice court, must be by 
constable. Pearce & Renfroe vs. Renfroe Bros., 194. 


ATTORNEY AND CLIENT. 


1. Injunction binds attorney of defendant. Wdmpy vs. Phinzzy, 
88. 

2. Other clients subsequently employing him, he could not put 
them in possession against injunction. /dzd. 

3. Restitution or attachment against attorney proper for such act. 
Lbid. 

4. Oratory and eloquence, legitimate weapons. Augusta, etc., 
R.R. us. Dorsey, 228. 

5. Employment by landlord to move for new trial for tenant, not 
make motion iliegal. WaAdztley vs. Alston et-al., 291. 


See Set-off, 9. 


AUDITOR. 


1. Amendment to pleadings not allowed after report made and 
objections overruled. Bryant vs.. Welch, Cook & Bacon, 
292. 

2. Verdict on exceptions of fact to report, only settles questions 
submitted. Co. of Lee vs. Walden, 664. 


BANKS. See Pawns, 1-6. Evidence, 5}. 


BANKRUPTCY. 
1. Fiduciary debt, money to be invested on joint account, or re- 
turned if not invested, was not. A/7z//, adm'r, vs. Shetbley, 556. 
. Partners, such parties were. Jdzd. 


. Partner promising after bankruptcy to pay notes of firm given 
before bankruptcy, valid. Weatherly vs. Hardman, 592. 


. Distress warrant pending on counter affidavit, discharged by. 
Rutherford, adm'r, vs. Rountree et al., 725. 

. Principal in replevy bond discharged, surety also. Jdzd. 

. Stays pending suits, on application. Jdzd. 

. Suits proceed, on leave, to determine amount of debt. Jézd. 

. Stay terminates with discharge ; and leave to proceed becomes 
immaterial, /ézd. . 


See Contracts, 18. 


BOND. See Executions, 10,11; Railroads, 41; Contract, gl. 
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BONDS. See 7reasurer, 1-37; Constitutional Law, 5, 6. 
BURDEN OF PROOF. See Onus Probandz. 
CARRIERS. See Razlroads. 


CEMETERY. 


1. Railroad right of way through, grant not presumed if incon- 
sistent with first dedication. Wood et al.vs. Macon & B. 


R. R. et al., $39. 
2. Railroad right of way granted, if not inconsistent. Jézd. 
3. Power of city and lot owners as to cemetery discussed. ddd. 


CERTIORARI. 


1. Facts involved, new trial ordered, not final judgment. Headey 
vs. Dean et al. 514; Smith vs. Bragg, 650. 
2. New trial properly granted in this case. Aaron et al.vs. Gun- 
nels, 528. 
See Costs, 7. 


CHARGE OF COURT. 


1. Requests not based on evidence not given. Gordon vs. Mitch- 
ell, 11; Chapman vs. Floyd, 455; Gordon vs. State, 814. 

2. Written charge asked, court should not direct counsel to read 
requests. Gow et al. vs. Charlotte, etc., R. R. Co., 54. 

3. Illegible requests, no complaint as to manner of reading, ver- 
dict supported, no new verdict. did. 

. Request should be made, if fuller charge desired. Clarke vs 
State, 291. 

. Manner and tone of court not reviewable. Rountree vs. Gurr, 
292. 

. Equal amount not necessarily charged on each side. dzd. 

. Immaterial, error in is, if no recovery can be had. Barnhart 
& Kimbrough vs. Sternberger, 341. 

. Request, legal and pertinent, not covered by charge, given. 
Langston, ex'r, vs. Marks, 435. 

. Inapplicable to facts, should not be given. Flournoy & Ep- 
ping, vs. Williams, 707. 

. General charge invoked to cure defect in one branch. Ga. R. 
R. vs. Thomas, 744. 

. Request of one side limiting defence given at conclusion of 
— and proper request of defendant refused, new trial. 
lbid. 

. Recalled jury, for charge on special point, need not repeat 
whole charge. Wa/son vs. State, 827. 

See Practice in Supreme Court, 19,23; Libel, 2; Crimi- 
nal Law, 17. 


COURTS. See Costs, 5. 
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CLAIM. 


1. Admits making of levy, but not legality of process. Pearce 
& Renfroe vs. Renfroe Bros., 104. 

2. Separate lots levied on, some found subject, others impliedly 
not subject. Moses, trustee, vs. Eagle & Phenix Mfg. Co., 
24l. : 

. Security on bond bound by judgment for damages and costs. 
Harvey vs. Head, 247. 


. Administrator’s sale, claim, issued is subject or not. Hadi, 
adm'r, vs. Armor etal., by next friend, 449. 


. Adversely held, property cannot be sold by administrator. 
Lbzd. 


. Invalidity of deed of holder immaterial. /d#d. 


. £2. fa. rejected, levy dismissed, no verdict, Gunn vs. Mc- 
Michael, adm’x, 826. 


. Withdrawn, claim can only be once. Brady et al. vs. Brady, 
gan., 831. 


. Second claim, plaintiff entitled to verdict on. - /dzd. 


See Fudgment, 28, 35; Injunction, 4; Debtor and Cred?- 
tor, 13; Process, 4. 


COMITY OF STATES. See Laws, 7-3, 6. 
COMMON CARRIERS. See Razlroads. 


CONFEDERATE MONEY. See Guardian and Ward, 1; Trusts 
and Trustees, I. 


CONFESSICN. See Criminal Law, 24. 


CONSTABLE. 


. Amend entry on day of sale without any order, constable may. 
Spencer vs. Fuller & Doolittle, 73. 

2. Tax f. fa. for more than $50.00 constable could not bow i in 
1873. Butler vs. Davis, 173. 

3. Enter no personalty, constable may, on proof, after sale and on 
ejectment thereunder. W//iams vs. Moore & Watkins, 
585. 

4. “ No personalty” entered once, sufficient to warrant levy on 
realty, though horse pointed out and sold. Beck vs. Bower 
etal., adm'rs, 738. 


See Furors, . 


‘CONSTITUTIONAL LAW. 


1. Debts of towns and counties, effect of constitution of 1877 on, 
discussed. Putts et al. vs. Little et al,, 272. 
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. Power of legislature to pass all acts not forbidden. Churchill 
et al.vs. Walker et al., 681. 


. Municipal government may be vested in county commission- 
ers. bid. 
. McIntosh county, commissioners of, governing Darien. zd. 


. Bonds, constitution of 1877 requiring application of proceeds 
of sales to, did not amount to specific adie ene, Gur- 
nee, Fr., & Co. us. Speer, treasurer, 711. 


. Repudiate bonds, act of 1875 does not, but euenlitie test. Jdzd. 
. Lottery act of 1877 constitutional. vans vs. State, §26. 
See Homestead, 5. 


CONTINUANCE, 


1. Evidence immaterial, continuance to obtain, properly refused. 
Fleath vs. State, 287. 

2. Absent witness not subpoenaed, no continuance. Lumpkin 
us. Respess, for use, §22. 

3. Absence of defendant, case set ten days ahead, no ground for. 
Havs vs. Hamilton, agent, 833. 


4. Interrogatories not returned, counsel could only state what cli- 
ent told him he expected to prove, no continuance. Jd-d. 


See Set-off, 7; Arbitrament and Award, 2. 


CONTRACTS. 


. Convicts, sub-lease of, illegal. Gordon vs. Mitchell, 11. 

. Convicts, for agent to work on place of lessee, legal. /dzd. 

. Accord and satisfaction, illegal lease made and revoked, is ‘not. 
Tbid. 


. Cotton “future” contract, not enforcible. Thompson Bros. 
et al. vs. Cummings & Co., 120. (See 15, 17, below.) 


. “ Futures,” agent may recover from principal money advanced 
in transaction. Jdzd. 


. “Futures,” selling on telegrams during day and covering con- 
tracts in New York at night, dealer is not agent of buyer. 
Tbid. 


. “Margins” deposited not recoverable. Jdzd. 

. Servant employed for five months at given rate per month dis- 
charged, may sue each month. J/saacs vs. Davies, 169. 

. Partner, no power to make new contract or renewal after disso- 
lution. Fzrst Nat. B’R, etc., vs. Ells, 192. 

. Notes, contract to sign and deliver on certain condition, not 
a promise to pay money on which suit can be brought. 
Blance vs. Goodnow, 264. 

. Remedy by trover or bill for specific performance on perform- 
ing condition. Jdzd. 

. Building, agreement by county to pay as work progresses, if 


” 
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more than can be raised by taxation, is to incur debt. Putts 
et al. vs. Little et al., 272. 

. Lease and bond to reconvey to secure payment in four years 
of four yearly notes, no ejectment on failure to pay first note. 
Ferst & Co. vs. Larkin, 293. . 

. Note for advances and crop lien, payee writing name across 
face and transferring for value before due, is indorsement. 
Perry vs. Bray & Keel, 293. 

. “Future” wheat contract proved, non-suit awarded. Porter 
vs. Massengale Bros., 296. (See gto 7 above.) 

. Telegraph company, nature of obligation as to message. 
Western Union Tel. Co. vs. Blanchard, Williams & Co., 
299. 

. Illegality of contract telegraphed about, no defence for negli- 
gence in transmission. /dzd. 

. Compromise of claim, agreement not to go into bankruptcy 
is sufficient consideration for. Dawson et al, ex'rs, vs. Beall, 
adm'r, 328. 

. Bil! of lading, notice in, not limit liability of common carrier- 
Ga. R. R. vs. Gann & Reaves, 350. , 

. Express contract necessary. /dzd. 

. Negligence in running trains, railroad not protected by con- 
tract. /déd. 

. Levy on land, purchaser from defendant files bill, dismissed on 
agreement not to proceed against this land, it was released 
thereby. Manley et al. vs. Ayers et al., ex’rs, 507. 

. Altter, if contract conditional on payment, which was not 
made. did. 

. Release from levy, bond given to indemnify second purchaser 
of part of land against levy, and purchase of 7. fa. by secu- 
rities, is, and releases other purchaser also. /d2d. 

. Sheriff's sale, agreement to buy at and pay defendant difference 
between bid and $1,000.00, acted on by latter, consideration 
sufficient. Matthews vs. Starr, 521. 

. Illegal, such contract not. Jdzd. 

. Annul contract, if purchaser desired to, ample notice necessary: 
lbid. 

. Settlement of several claims induced by renouncing one, con- 
tract binding. eal, rec'r, vs. Field, 534. 

. Partner after bankruptcy promising to pay debt of firm made 
before, consideration good. Weatherly vs. Hardman, 5y2. 
. Statute of frauds, such case not within. dz. 

. Notice, purchaser with, takes subject to equities. Finch et 
al. vs. Beal, 594. 

. Subrogation to rights of person bound by bond for titles in 
this case, and purchaser bound by bond. Jdzd. 

. Draft, note or check payable to order must be endorsed, or 
purchaser must aver and prove consideration. Farrzs vs. 
Wells, 604. 
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. Warranty of seed, measure of damages for breachof. Butler 
vs. Moore, ex’x, 780. 

. Live stock, contracts of railroads as to shipment of, dis- 
cussed. Bryant & Lockett vs. S. W. R. R., 805. (See also 
Mitchell vs. Ga. R. R.. 644.) 

. Novation of contract in suit with new party added, non-suit 
proper. Zucker vs. Ball, adm'x, 814. 

. Municipal council cannot contract that license fee shall not be 
changed. Walliams vs. City Council of West Potnt, 816. 

. Written contract not varied by parol. Str7pling vs. Holton, 
S21. 

. Railroad rate stated from R. to C. $6.00, and $5.00 to any 
point beyond C., meaning of. Ala. Great So. R. R. vs. Cure- 
ton & Pearce, §24. 

. Seal, recital in body of note necessary; scroll after name not 
sufficient. Chambers vs. Kingsberry ; Skrine, for use, vs. 
Lewts, 828. 

. Mistake in writing condition of forthcoming bond, pleaded and 
proved by parol. Ham vs. Parkerson et al. 830. 

. Waive special contract and sue in tort, injured employé may. 
McDonald vs. Eagle & Phenix Mfg. Co., 839. 

. Invoke contract to fix duty of principal in suit on tort, he may. 
Lbid. 

See /nsurance, 1-2; Railroads, 1-2, 5, 12,1}, 21, 372-35; 
Landlord and Tenant.1; Sales, 1; Estoppel,1 ; Debtor 
and Creditor, 4-7; Pawns, 1-6; Damages, 1}. 


CONVICTS. See Contracts, 1-3. 


COSTS. 


1. Necessary to correct errors by certzorar?, consent to correct 
not authorize dismissal at cost of plaintiff. W.&@A.R. R. 
us. Greeson, 180. 

. Re-commencing action, payment of costs essential. Langston, 
ex’r, us. Marks, 435. 

. Abates on plea, second suit, unless costs paid. /déd. 

. Pauper affidavit, not recommenced on. /ézd. _ 

. Transferred, cases, from superior to city court, out of fund pro- 
duced officers of former can only claim costs prior to re- 
moval. Mitchell, solicitor general, vs. Gaines, sheriff, 829. 

. Will not establish, costs against propounder ; not against per- 
son in interest who aided him. Francis et al. vs. Hol- 
brook, 829. (See No. &.) 

. Will not established, could propounder recover costs from person 
at whose instance he acted? Jdzd. ; 

. Will dona fide propounded and rejected on caveat, semble that 
costs go against estate. /dzd. 


COTTON FUTURES. See Contracts, 4-7, 15; Telegraph Compa- 
nies, II, 12. 
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COUNTY MATTERS. 


I. 


Militia districts, commissioners not obliged te employ county 
surveyor in laying out. Graham et al.vs. Hall, 354. 


. Defaulting tax collector, execution against. Co. of Lee vs: 


Walden, adm’ x, 664. 


. Bond not given, execution based on, not good. Jézd. 


4. Commissioners, power of legislature to create. Churchill et 


al. vs. Walker et al., 681. 
See Ordinary, 1,2; Douglas County, 1,2; Constitutional 
Law,1,; Criminal Law, 7. 


COURTS. See Costs, 5; Removal of Causes. (See under names of 


different courts.) 


CRIMINAL LAW. 


Dwelling house, room occupied by one in charge of planta- 
tion sufficient, though another room sometimes used by mas- 
ter. Ashton vs. State, 25. 


. Burglary in day and night only put on same plane as to pun- 


ishment by act of 1879. /dzd. 


. Judge pro hac vice, none in criminal case. Castleberry vs. 


Stale, 49. 


. Intent, criminal, presumed from criminal act. Lawrence vs. 


State, 289. 


. Principal in second degree, aiding and abetting necessary. 


Llbtd. 


. Assault and battery, justification by words pleaded, all circum- 


stances, size, etc., considered. Marzon vs. State, 290. 


. Indictment demanded in any county court since act of 1879. 


Fohns vs. State, 293. 


. Bar to indictment for keeping open tippling-house on Sun- 


day. conviction under ordinance for allowing assembly at 
grocery, was not’ Purdy vs, State, 205. 


. Gaming, unnecessary to allege with whom, or for what specific 


thing of value. A/zuton vs. State, 322. 


. Elect, state not forced to, indictment alleging “five up or other 


game of cards.” /dzd. 


. Gaming house, indictment need not describe further than in 


county. Dohme vs. State, 3379. 


. Gaming house, keeping of, and renting rooms for purpose, 


both charged, general verdict sufficient. /dzd. 


. Bastardy, what necessary to convict of. York vs. State, 551. 
. Bond to appear before superior court given and preliminary 


trial waived, not amount to demand and refusal of bond to 
support. Jézd. 


5. Bond to support, refusal of, not relieved by offering in superior 


court. J/ézd. 
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. Bond to support, can any other than magistrate take? Jdzd. 


. Assault with intent to murder, on trial for, need not charge on 
assault and battery. Washington vs. State, 57. 


. Principal in second degree, facts of this case make. Jdzd. 


. Drunkenness, voluntary, no excuse for crime. Hanvey vs. 
State, 612; Moon vs. State, 687. 


. Weapon used in usual manner to produce death, intention to 
kill presumed. dzd. 


. Aliter, if used in some other way. J/dzd. 
. Words, threats or gestures not justify homicide. dzd. 


. Accomplice, acts and sayings of, both in perpetration and con- 
cealment, admissible. Byrd vs. State, 661. 


. Confession to employer on statement that there was a proba- 
bility of settlement, inadmissible. /dzd. 


. Incest, certain force or power used not amounting to rape. 
Raiford vs. State, 672. 


. Malice defined in language of Code noterror. Moon vs. State, 
687. 

. Rape, child swears committed, testimony conflicting, verdict 
of assault with intent to, upheld. ‘ones vs. State, 760. 

. Intent is question for jury. Russell vs. State, 785. 


. Scar voluntarily exhibited in statement, defendant required to 
show to physician in rebuttal. Gordon vs. State, 814. 


. Weapon likely to produce death, must be proved in assault with 
intent to murder. Paschal vs. State, 878. 


. Larceny of things attached to realty, after detaching. Bea// 
vs. State, 820. 


. Larceny and trespass distinguished. /dzd. 


. Surplusage, burglary of railroad depot, allegation of incorpo- 
ration is. Crawford vs. State, 822. 


. Larceny, possession of goods shortly after, sufficient to con- 
vict. McAfee vs. State, 823. 


. Lottery, act of 1877 concerning, constitutional. Zvans vs. 
State, 826. 


. Retailing without license, indictment need not charge to whom 
sold. Carter vs. State, 826. 


. Venue proved like other facts. Day vs. State, 827. 


. Venue, failure to prove, should it not be made distinct ground 
of motion? Quere. bid. 


. Autre fots convict, plea of, what necessary in. Wé</son vs. 
State, 827. 


. Statute of limitations suspended by escape and concealment. 
Watkins vs. State, 832. 


. Escape before or after arrest suspends statute. /dzd. 

. Rape, assault with intent to, facts sufficient to show, Jdzd. 

. Owner of stolen property alleged as J. W. P., proved as “Col. 
P.,” sufficient to support verdict. Rodinson vs. State, 873. 


v 68—57 





868 INDEX. 





44. Burglary, intent to steal $30.0~ alleged, sufficient. H7//sman 
vs. State, 876. 
45. Description of thing to be stolen, is any necessary? Quere. 
lbid. 
See Injunction, 1; Evidence, 56. 


CUSTOM. See Landlord and Tenant, ro. 


DAMAGES. 


1. Actual only recoverable for breach of contract. Gozns ef al. 
vs. W.R. R. pf Ala., 190. 

2. Passenger informed she could not ride on ticket, and leaves, 
suit is on contract. /d¢d. 

. Peculiarly question for jury. Thorpe vs. Wray, 559 ; Geo. Sa. 
R.R. vs. Neel, 609. 

. Amount not excessive ($9,000.00). A/lanta, etc. R'w'y. vs. 
Tanner, 384; ($1,750.00), Geo. So. R. R. vs. Bigelow, 219. 

. Obstructing sidewalks, damages forinjury from. J/addox & 
Rucker vs. Cunningham, 43%. 3 

. Cotton negligently placed on sidewalk by warehousemen, dam- 
ages for injury. /d¢d. 

. Value of services not proved, still verdict for injury, pain and 
general depreciation of power to labor. Geo. So. R, R. vs. 
Neel, 609. 

. Excessiveness of damages, Supreme Court slow to consider, 
under general assignment of contrary to law, etc. /dzd. 

. Live stock, damages not connected with running of trains 
released bycontract. Mitchell vs. Geo. R. R., 644. 

. Baggage accompanying passenger with ticket over through 
line, liability of roads discussed. Wolf wus. Central R. &. 
653. 

. Measure of damages: Cotton bought of warehousemen and 
re-sold, deficit in amount delivered accounted for to second 
purchaser by first at advanced price, warehouseman liable 
therefor. Beall vs. Rust, 774. 

. Measure of, on breach of warranty of seed. Butler vs. Moore, 
ex’x, 780. 

. Prospective profits not recoverable. Jd7d. 

Interest on loss may be added to increase aggregate of dama- 
ges. W.& A. R.R.vs. McCauley, 818. 

. Breaking close wrong, retention also, and damages for. Nor- 
Jicet S& Fordan vs. Vaughn et al., 830. 

See Master and Servant, 7-9; Laws 1; Railroads 17, 31; 
Injunction 15; Municipal Corporation, 2; Telegraph Com- 
panies, 1-12; Contracts, 19, 21; False Imprisonment, 1, 2; 
Landlord and Tenant 1; Fence, 3,4; Practice in Supreme 
Court 12, 14, 19. 


DARIEN. See Pilots 2,37; Constitutional Law ¢. 
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DEBTOR AND CREDITOR. 


1. Preference between creditors, debtor has right of. Princeton 
Mfg Co. vs. White, 96. 

2. Assignment in New York carried title to debt due assignor in 
Georgia. Jééd. 

3. Garnishment on Georgia debtor after assignment catches noth- 
ing. bid. 

4. Land placed with a creditor to sell, pay debt and turn over ex- 
cess, bound touse diligence. Bullard vs. Fones, adm'x, et al. 
472. 

. Creditor liable, and for benefits, and entitled to expenses. Jd. 

. Sale of land by creditor for less than debt with knowledge of 
debtor, is cizcumstance to show understanding of letter. /dzd 

7. Liable both for part payment on land made under sale not con- 
summated, and also for rents and profits, creditor not. /ézd. 

. Insolvent trader’s act of 1881, statutory remedy; must show 
insolvency. and that injunction, etc., would benefit complain- 
ant. Coedlins vs. Myers & Marcus, 570. 

9, Insolvency, non-payment of claim not show, where large assets 
shown. /éid. 

10. Mortgages on realty enough to consume, if complainant not 
interested in or attacking same, receiver for realty useless. 
lbid. : 

11. Insolvent cebtor, voluntary deed of, void against creditors- 
Cethran, trustee, vs. Forsyth, adm'r, 560. 

12. Insolvent debtor, deed to hinder or delay creditors, known to 
grantee, void. did. 

13. Voluntary conveyance when considerably in debt, onus on per- 
son taking to show valid. /déd. 

See Constitutional Law, 1; Principal and Agent, 4-5; 

Evidence, 1; See Partnership,g; Deed, 2-3. 
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DECLARATION. See Fudgments, 25. 


DEDICATION. 


1. Scheol-house dedicated to public, latter, through school author- 
ities, stands as purchaser. Chapman vs. Floyd, 455. 

2. Inconsistent dedication by state with one already made, not 
presumed. Woed et al. vs. Macon & B. R.R. at al., §39- 

3. Cemetery, railroad allowed to pass over part unsuitable for 
graves. J/bid. 

See Service, 7; Claim 3; Practice in Supreme Court, 15. 

















DEED. 

1. Reformed except against fonxa fide purchasers without notice. 
Lowe, adm'x, vs. Allem, 225. - 

2. Creditor with debt before deed but judgment after, not dona 

Jide purchaser. bid. 
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. Record, failure to, or attestation by one witness, not postpone 

deed to junior judgments. /d¢d. 

. Covering Alabama land, “buildings, outhouses,” etc., admissi- 

ble, though building was in river and most of property in 

Georgia. Cook vs. Winter, et al., 259. 

. Construction for court. Goldsmith vs. White, 234. 

. Construction not limited to exact direction of lines, but grant- 

or’s meaning reached from entire description, including ¢er- 

mini of lines. did. 

. Construction under facts of this case varying direction of line. 

Tbid. 

. Road, ho!der of in severalty, also holding adjoining land in 

common, on division, line agreed to run from the road to 

another point, means from edge of road. Summerville 

Mac., etc.. Road Co., vs. Baker, 412. 

. Road, whether held absolutely or for certain purposes, imma- 

terial. Jdzd. 

. Adversely held land, prior to 1859, deed to void. Chapman 

vs. Floyd, 455. 

. Act of 1859 not retroactive. /dzd. 

. Record where land lies necessary to admissibility ; record else - 

where insufficient. /dzd. 

. Mistake in describing lot corrected. Swatts et al. vs. Spence, 

adm'r, 496. 

. Mistake immaterial, if lot of equal value described and sold 

for grantee’s debts. Jdzd. 

. Trust to pay debt, with absolute title on condition of so doing, 

created by this deed. Featherston et al. vs. Richardson, 

adm’r, 502. 

. Records, copy from, what necessary to introduction in evi- 

dence. Wélliams us. Moore & Watkins, 585. 

. Preliminary proof in discretion of court. /d¢d. 

. Attestation shows in body that witness is commissioner for 

Ga. in N. Y., signing “commissioner for N. Y.” not invalidate. 

Tbid. 

. Mortgage and deed distinguished. Cully vs. Bloomingdale, 

Rhine & Co., 756. 

. Sheriff's deed as title not alone good. Parker vs. Martin et 

al, 453; Beck vs. Bower, adm'r, 738. 

. Color of title. sheriff's deed good as. Hammond & Hinson 

us. Crosby & Co., 767. 

. Quit-claim good as color of title. zd. 

Void as title for usury, deed enforceable as equitable mortgage. 
Bullard vs. Long et ux, 827. 


4. Line established by seven years’ acquiescence. Cleveland vs. 


Treadwell, 835. 


See Evidence, 8, 26; Eqguity,12; Fraud, 3; Debtor and 
Creditor, 11, 12. 





DISTRESS WARRANT. 


1. Counter affidavit that sum claimed is not due, sufficient. Gzr¢- 
man vs. Stanford, 178. 
2. Counter affidavit dismissed, case out of court, no further judg- 
ment. /dzd. 
. Mesne, process becomes, on filing counter affidavit. Ruther- 
ford, adm’r, vs. Rountree et al, 725. 
. Bankruptcy discharges. dz. 
° — of principal in replevy bond discharges surety. 
za. 
. “Justly indebted,” equivalent to stating debt is due. Wright 
vs. Hawkins, 828. 
7. Counter affidavit that part not due, sufficient. /dd. 
8. Rent due, statement of removal is surplusage. /d¢d. 


DOUGLAS COUNTY. 


1. Commissioners under act of 1870 subject to mandamus. Polk 
et al., commissioners, vs. Fames, ord'y, et al, 128. 

2. Authority of board of commissioners to proceed with this 
mandamus repealed by act of 1881. did. 


DRUNKENNESS. See Criminal Law, 19. 


EJECTMENT. 


1. General verdict for premises carries unsevered crops. Craig 
us. Watson, 114. 
2. Assumpsit for crops under contract before ejectment verdict, 
not maintainable. /d¢d. 
. Strength of own title, plaintiff must recover on. Parker vs. 
Martin et al., 453. 
. Onus shifted by sheriff’s deed with proof of title or possession 
in defendant ; a/zter of deed alone. 457; Beck vs. Bower et 
al., adm'rs, 738. é 
. Homestead, deed to, made by head of family, suit under de- 
fended on behalf of beneficiaries. Had/ vs. Mathews, etai., 
499. 
. Homestead not recovered against head of family individually ; 
this would sever family. /d¢d. ‘ 
. Estoppel on part of head of family by making individual deed, 
none. Jdid. 
. Verdict “for plaintiff” means for premises, and is not void. 
Fohnson vs. Fones et al. §25. 
. Prior possession, recovery on, against intruder. /dzd. 
See Contracts, 13; Deed, 8, 9. 


ELECTION. See Adatement,z,; Sales, 2. 
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EMINENT DOMAIN. See Cemetery, 1-3. 


EQUITY. 


I. 


2. 


Multifarious, bill not because all parties not interested in all 
matters; what sufficient. Blatsdel/ et al. vs. Bohr, 56. 

Purloined and used without knowledge of owner. charge that 
stock has been, implies want of authority. /dzd. 


. Criminal proceeding, no injunction against. Garrison et al.vs. 


City of Atlanta, 64. 


. Administration, equity is slow to take from hands of adminis- 


trator and court of ordinary. ohnson et al. vs. Holliday, 
adm'r, et al., 81. 


. Contract is merged im decree for specific performance. Cus- 


ningham et al. vs. Schley et al., 105. 


. Set aside, contract and decree will not be, at instance of party 


taking it, for non-compliance and insolvency. /d¢d. 


. Consent decree is not a subject for bill of review. zd. 
. Issues, more fully submitted, if desired, counsel should ask. 


Obear, ex'r, et al. vs. Gray, 182. 


. Marshal assets, on bill to, equities of creditor inquired into, 


though one claimin judgment. Merritt vs. Gill, adm'r, 209. 


. Sign notes, to be signed on condition, bill to require on com- 


pliance with condition. SBlance vs. Goodnow, 264. 


. Tax, judicial interference with coilection, when proper. S. W. 


R. R. vs. Wright, comp. gen'l, et al, 711. 


. Cancel sheriff's deed under void judgment, equity will. Gra- 


ham et al. vs. Hall, 354. 


. Trust, direction as to management and claims against, subject of 


equity. .Wechanics’, etc., B& et al. vs. Harrison, ex'r, etal, 
463. 

Non-suit, none in equity; dismissal for want of evidence. 
Sandeford vs. Lewgs et al., 482. 


. Dismissal called non-suit, not require reversal. /dzd. 
. Clean hands and without laches, suitor must be. /dzd. 
. Dismissal right, bill filed by creditor to recover for improve- 


ments, after sale and distribution of money at his instance. 
Lbid. 


. Mistake in deed describing wrong lot, corrected. Swatts et 


al. vs. Spence, adm'r, 496. 


. Mistake immaterial, if lot conveyed of equal value sold and 


applied to grantee’s debts. /dzd. 


. Trust to pay debt and absolute title on so doing; on failure, 


bill to set aside will lie. Featherston et al. vs. Richardson, 
adm’r, 501. 


. Misapplication of funds also here alleged. /dzd. 
. Administrator of grantor could file bill, on his death. 7ézd. 
. Equitable relief, complicated cross claims make proper case 


for. Beall vs. Rust, 774. 
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24. Full relief granted on bili filed to enjoin non-resident plaintiff. 
Lbid. 
See Jnjunction ; Trusts and Trustees, 12-14; Verdict, 10; 
Fraud, 3-4; Retraxit, 1; Deed, 1-3; Homestead,6 ; 
Jurisdiction, I. 


ESTATES. 


1. Devise to children and to descend to grandchildren, if any chil- 
dren die without heirs, share to be ctivided among others, cre- 
ated life estate with remainder. ones vs. Crawley et al, 
175. 

2. Fee simple defeasible on dying without children, devise which 
creates. Grbson et al. vs. Hardaway et al., 370. 

3. Entail property, terms of this will did not. /dzd. 


See /njunction, 7; Title, 1, 2. 


ESTOPPEL. 


1. Factors inducing landlord to rent by promising not to interfere 
with collection of rent, estopped from so doing. Crine & 
Daniel vs. Davis, receiver, 138. 

2. Administrator estopped from attacking deed of intestate. 
Hall, adm'r, vs. Armor et al. by next friend, 449. 

3. Homestead, suit for under deed from head of family, not 


estopped from defending on behalf of beneficiaries. Had/ 
vs. Mathews et al., 490. 

4. Admission zz judzczo; Billto enjoin 7. /a., alleging joint interest 
in debt, estops subsequent affidavit of illegality alleging com- 
plainant to be surety. Crusselle vs. Reinhardt, adm'r. 619. 


EVIDENCE, 


1. Items of account, vender not knowing at time of sale, but 
agreeing with vendee afterwards, may testify to. Gordon 
vs. Mitchell, 11. 

. Irtelevant, books being, though produced under notice, not 
admissible. Gow et al. vs. Charlotte, etc., R. R. Co., 54. 

. Administration, want of, shown by parol. Cowan vs. Corbett 
et al., 66. 

4. Onus, when shifted. Cleghorn vs. Fanes, 87. 

. Witness against witness, question for jury. /dzd. 

. Sayings of wife on furnishing money to agent to buy husband’s 
property at tax sale provable. Aelcher vs. Black et al., for 
USE, OF. 

. Value of stock at given time sought, value shortly before prova- 
ble. Hunt vs. Hardwick & Co., 100. 

. “Ferrell” in plat, “Terrell” in grant, explainable by parol. Fer- 
rell et al. vs. Hurst et al., 132. 

. Return of land-drawing admissible, to show which was re- 
turned. Jézd. 
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. Hearsay, testimony appearing to be on cross-examin ation, ruled 
out. Odear,ex'r, et al.vs. Gray, 182. 

. Decree being claimed as discharge of debt, record admissible, 
Merritt vs. Gill, adm'r, 209. 

. Engineer, negligence in issue, duties provable. Augusta, etc. 
R. R. vs. Dorsey. 228. 

. Instructions, compliance with provable. Jd¢d. 

. Model of machinery, notice of making not necessary. Jbéd. 

. Stop, ability to, being in question, expert could tell what had 
been done under more difficu!t circumstances. /dzd. 

. Dispatch generally required of employés, inadmissible as to 
diligence of particular employé. /é¢d. 

> — duties provable in absence of specific instructions. 

2a. 

. Negligence being vital issue, evidence concerning excluded, 
new trial. 52d. 

. Hearsay inadmissible. /é¢d. (Cothran, trustee, vs. Forsyth, 
adm’r, 560.) 

. Amendment, why not originally so alleged, immaterial. dzd. 

. Statements to counsel of reasons, immaterial. dd. 

. Record, including brief of evidence, admissible to show 
how court arrived at construction of verdict. Harvey vs. 
Head, 247. 

. Deed covering Alabama land, “buildings, outhouses,” etc., 
admissible, though mill was in river and most of property in 
Georgia. Cook vs. Winter et al., 259. 

. Indorsement not changed to acceptance by parol evidence. 
Perry us. Bray & Keel, 293. 

. Tax digest admitted in rebuttal of statement as to manner of 
giving intax. Kennedy, adm'r,vs. Redwine, 295. 

. Metes and bounds, deed conveys by, certain land shown not to 
bein. Goldsmith vs. White, 334. 

. Parol, new stipulatjon not grafted on mortgage by. Cham- 
berlin vs. Beck, Gregg & Co. et al., 346. 

. Location of residence of defendant as to district lines shown 
by parol, on question of jurisdiction. Graham et al. vs. 
Hall 354. 

. Re-arrest shown in suit for false imprisonment. Thorpe vs. 
Wray, 359. 

. Reason for pleading guilty shown, fact being proved to im- 
peach witness. Jdzd. 

. Res gestae of arrest, circumstances attending and offer to give 
bond, included. /ézd. 

. Guardian’s return, Jrzma facze evidence only. Lewis, ex’r, 
vs. Allen, adm'r, 398. 

33. Pleadings, allegations in, invoked to dispense with proof. 

Wood et al., vs. Isom et al., 417. 








. Claim interposed to administrator’s sale of property adversely 
held, invalidity of title immaterial. Had//, adm'r, vs. Armor 
et al., by next friend, 449. 


. Appraisement likewise immaterial. /é:d. 


. Deed, record where land lies necessary to admissibility. 
Chapman vs. Floyd, 455: 


. Ancillary to deed, evidence inadmissible if deed isso. Overby 
vs. Hart, 493. 


. Entries on execution docket made in presence and.under 
order of plaintiff, admissible on issue of payment. Swatts 
et al., vs. Spence, adm’r, 496. 


. Trust, nature of proved, to show whether necessary to borrow 
money therefor, borrowing being issue. Waite vs. Fulton, 
gil. 


. Preponderance sufficient in civil cases. dd. 


. Understanding of witness as to settlement, with facts on which 
based, admissible. ead, rec’r, vs. Field, 534. 


. Understanding, was it admissible without facts? Quere. Ibid. 


, Intention of another, witness cannot state without reason 
therefor. Cothran, trustee, vs. Forsyth, adm'r, 560. 

. Copy deed from record, what necessary touse. Wed/iams vs. 
Moore & Watkins, 585. 

. Diagram proved, admissible; conflict as to correctness not 
cause rejection, Joon vs. State, 687. 


. Diagram of scene of murder, red lines not make inadmissible. 
Lbid. 


. Bullets taken from body admissible. 

. Conclusion of witness, without facts, inadmissible. /d¢d. 

. Positive outweighs negative. /dzd. 

. Partnerships, not established by sayings of one party. F/our- 
noy & Epping vs. Williams, 707. 

. Sayings ex parte, inadmissible in speaker’s favor. /dzd. 

. Cash items large, merchant’s books inadmissible to prove. 
Beall vs. Rust, 774. 

. Aliter as to bankers, etc., where such items are in iine of bus- 
iness. bd. 

. Identification of person or thing, opinion and facts on which 
based, admissible. Wiggins vs. Henson, 819. 

. Parol, new conditions not added to written contract by. 
Stripling vs. Holton, 821. (See No. 57.) 

. Statements of person assaulted, after occurrence, inadmissi- 
ble; aézter, if in presence of defendant. Festzng vs. State, 
24. 

. Fraud, etc., in procuring written contract pleaded and proved 
by parol. Ham vs. Parkerson et al., 830. 

. Note under seal admissible unless mon est factum pleaded. 
Hayes vs. Hamilton, agent, 87}. 
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Deceased witness, testimony at committing trial proved by 
parol. Robinson vs. State, 833. 


See Witness; Interrogatories; Partnership, 11; New 
Trial, 7; Debtor & Creditor,6; Fudgments, 25; Bank- 
ruptcy,9; Criminal Law, 29; Process, 3. 


EXECUTION. 


1. Partnership, judgment against, 7. fa. against firm and individ- 
uals, variance is fatal. Clayton Se Webb vs. May, 27. 


2. Re-levy, no order necessary, 7. fa. being in sheriff’s hands to 
claim fund. Zachry vs. Zachry, 158. 


. Variance between /. fa. and judgment must be material as 
ground of illegality. /ézd. 


. Variance material, 7. fa. quashed or rejected from evidence. 
Moughoun et al. for use, vs. Brown, 207. 


. Variance not material between M. and N., surviving executor 
and executrix for use, and M. and N. for use. /ézd. 


. “Make” acertain sum, direction in mortgage /. fa. to, includes 
sale. Chamberlin & Co. vs. Beck, Gregg & Co. et al., 746. 


- Returnable at next term after money can be made. /d¢d. 


. Control 7. fa., purchaser without notice from holders of bond 
for title may buy 7. fa. for purchase money against his ven- 
dors. Crusselle vs. Reinhardt, adm'r, 619. 


. Defaulting tax collector, execution on bond. County of Lee vs. 
Walden, adm’ x, 664. 


. Bond, none given, execution based on, not good. Jdzd. 


. Variance of three cents immaterial. McMichael, adm’x, vs. 
Hardee, 8371. 


See Contracts, 22-24; Estoppel, 4; Fudgments, 375; 
Arbitrament and Award, 13 ; Constable, 1,37; Evidence, 38. 


EXECUTOR. See Administrators and Executors. 


FACTORS. See Estoppel, 1; Pyutty, 237; Evidence, 52, 57, Dam- 
ages, I}. 


FALSE IMPRISONMENT. 


1. Warrant, unlawful detention under, in bad faith, actionable. 
Thorpe vs. Wray, 259. 


2. Warrant void, trespass will lie. /dzd. 
3. Re-arrest proved to show mada fides. Ibid. 


4. Prosecution ended before suit, does rule apply to trespass for 
arrest and imprisonment? Quere. bid. 


FENCE. 


1. Defined by law; not vary for different animals. Hamz/ton vs. 
Howard, 288. 
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2. Average of places too high and too low not taken. Jdzd. 
3. Hogs, that fence keeps out others, not justify trespass. Jdzd. 


4. Damage to crops not set-off against trespass on stock, if 
fence not legal. /dzd. 


FILING. See Fudgments, 35. 
FIXTURES. See Landlord and Tenant, y. 


FORCIBLE ENTRY AND DETAINER. 


1. Force or show of, necessary. Coker vs. McKinney, 289. 


FRAUD. 


1. Representations derived from common agent of vendor and 
vendee and so known to be, though false, not avoid trade. 
Hunt vs. Hardwick, roo. 


. Election to retain or rescind trade, vendee must make at once 
on discovering fraud. /dzd. 


, Weakness of mind, advantage taken of, conveyance set aside. 
Wood et al. vs. Isom et al., 417. 


. Scripture invoked to effect compromise, not necessavily fraud. 
Tbid. 

. Presumed, fraud in acquiring possession of land,not. Had/ 
vs. Gay, 442. 

. Plea of fraud must allege facts, not conclusions. Napier, ex'r, 
us. Central Ga. Bank, 637. 


. Prescription, fraud to defeat, must affect prescriber. Ham- 
mond & Hénson vs. Crosby & Co., 767. 


. Deed obtained by fraud void. Carter vs. Pinkard, 817, 
9. Notice of fraud, purchaser with, gets no title. /dzd. 


See Debtor and Creditor, 11-137; Homestead, 3,4; Hus- 
band and Wife,1; Statute of Limitations, 6. 


FUTURES. See Contracts, 4-7, 15; Telegraph Companies, 11, 12. 


GARNISHMENT. 


1. Assignment for creditors in New York carries debt in Georgia, 
and subsequent garnishment catches nothing. Princeton 
Mny'g Co. vs. White, 96. 

2. Answer in ten days in justice court, garnishee served Dec. 2d. 
1880, relieved from, by act of Dec. 6th. Wallis us. Fincher 
444: 

3. Answer, exceptions to, too late after thirty days. dzd. 

4. Justice courts, since 1880, law as in other courts. Arnold vs. 
Gullatt, 8ro. 

5. Judgment against debtor necessary before judgment against 
garnishee. /dzd. 
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GEORGIA. See Deed, 4. 
GEORGIA RAILROAD. See Raz/roads, gr. 
GRANT. See Evidence, 8. 


GUARDIAN AND WARD. 


1. Confederate money investment without order, except in state 
securities, after January Ist, 1863, guardian liable. Venadle 
vs. Howard, ord’y, for use, 167. 

. Party, executor of guardian is proper, on his death pending 
suit for board bill of ward. Lew7s, ex’r, vs. Allen, adm’r, 
398. 

. Returns only préma facze evidence against guardian. Jdzd. 

. Receipts in final settlement acquiesced in for four years, Arzma 
facie binding; onus to overcome. Steadham et al. vs. Sims, 
74!. 

. Settlement out of court, guardian must inform ward; not al- 
ways necessary to make detailed statement. /dzd. 

See 7rusts and Trustees, 1. 


HABEAS CORPUS. 


1. Discharge prisoner on any terms, can court below, pending 
exception? Quaere. McLendon, sh’ff, for use, vs. Smith 
et al., 76. 
. Bond given to sheriff “to render his body in prison in execu- 
tion of the order remanding him,” under attachment against 
attorney, in case of affirmance, no recovery on. J/dzd. 


. Child, father not entitled to as matter of right; question of 
discretion. Smith vs. Bragg, 650. 


. Reviewing court not finally adjudicate facts on certzorar7 from 
habeas corpus. Ibid. , 


. Minor wife, custody of, by parent or husband, in discretion of 
court. Gibbs vs. Brown, 80}. 


HALL COUNTY. See Costs, 8. 
HOGS. See Fence. 


HOMESTEAD. 


1. Partnership assets, exemption in. Blanchard, Williams & Co. 
vs. Paschal, 32. 

2. Severance after levy by firm creditor not prevent exemption of 
partner. Jdzd. : 

3. Capital all withdrawn, not alone prevent exemption; fraud 
necessary. /dzd. ‘ 

4. Assets, large amount of held by firm shortly before application 
for exemption by partner, ovus to account for. Jdzd. 
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. Waiver, $300.00 not subject to, must be specially set apart by 
ordinary. Sassér et ux, relators, vs. Roberts, sheriff, 252. 


. Husband dying pending caveat, bill lies by wife and children 
against purchaser with notice. Hodges et al. vs. Hightower 
et al., 281. 


. Attorney signing petition, applicant verifying, not void. Rod- 
erts us. Cook, sheriff, et al., 724. 
. Age of wife, failure to allege, not make void. /dzd. 


. Beneficiaries sufficiently stated, by allegation that application 
is as head of family and naming family. dzd. 


. Presumption that ordinary did his duty in mailing notices to 
non-resident creditor. /ézd. 


. Surveyor’s return dated on day of hearing, gives ground for 
time; not make proceeding void. /dzd. 


. Husband applying, failure to allege out of whose property 
carved, not avoid. Mc Wz#lliams vs. McWilliams, 459. 


. Presumption that it belonged to head of family. /dzd. 


. Presumption strengthened here by allegation that applicant 
lived on place. Jdzd. 


. Terminated, not, till all beneficiaries cease to be such. Ha// 
vs. Mathews, 490. 


. Terminated, not on death of wife leaving dependent grandchild. 
Tbid. 


. Title, individual! deed from head of family carried none. /ézd. 
. Ejectment against maker defended on behalf of family. dz. 
. Trust, homestead in nature of. W</son vs. Rogers et al., 549. 


. Subject, pleadings to, must show grounds and beneficiaries. 
Lbid. 


. Illegality, too late to raise point by, in this case. /dzd. 


. Void for want of notice to creditor, second setting apart as to 
him allowed. Wheeler & Weilson M’f'g Co.vs. Christopher, 
635. 

. Recovery, no exception to limitation in act of 1876 on account 
of fraud. Rowan, guardian, vs. McCurry et al., 7372. 


. Trespass for wrongful levy maintained by wife or family, with- ~ 
out joining husband. Mc Welliams et al.vs. Anderson, 772. 


. Notice that part of money loaned was not used to remove 
encumbrance on homestead, facts charge lender with. Pzu/- 
lard vs. Long et ux., §21. 


26. Purchase money, homestead under §2040 not subject prior to 
1874. Hawks, ex’x, vs. Hawks, 832. 


HOMICIDE. See Master and Servant, 7. 


HUSBAND AND WIFE. 


1. Wife with separate estate buying property of husband at tax 
sale, not alone make sale fraudulent. Belcher vs. Black et al., 


Sor use, 93. 
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. Sayings of wife on furnishing money provable. /dzd. 
3. Married women suable as to sepafate estate. Franczs vs. 
Dickel & Co., 255. 
. Partners, can husband and wife be? Quere. Jbid. 


. Property, husband might permit wife to buy prior to 1861, and 
hold against him and volunteers. Gorman et al. vs. Wood, 
524 

. Judgment lien attaching to property held in his name, husband 
could not then set up her equity against dona fide purchaser 
under 7. fa. bid. 


. Lien not defeated by then taking deed in her name. /dzd. 


. Purchaser under husband dona fide protected, though wife’s 
money used by husband. /dzd. 


. Minor wife, custody of by husband or parent in discretion of 
judge. Gzbbs vs. Brown, 803. 


. Minor female over fourteen, marriage valid without consent 
of parents. Jédzd. 


. Homicide of husband by fellow-servant, widow cannot recov- 
er against principal unless criminal. McDonald vs. Eagle 
&» Phenix M'f'g Co., 8379. 


See Homestead, 12; Trusts, & 


ILLFGALITY. 


1. Judgment by default, issuable plea being in, iilegality not 
properremedy. TZumidin vs. O'Bryan & Bros., 65. 


. Statute of limitations not good after judgment. S¢z/es, adm'r, 
us. Elliott, ex'r, 9. 


. Variance between judgment and f#. fa. must be material. 
Zachry vs. Zachry, 158. 


. Excessive levy, mere general allegation insufficient. /dzd. 
. Title not in defendant, no ground of illegality. /dzd. 


. Service, noreturn of, reached by“illegality. O'Bryan & Bros. 
vs. Calhoun, 215. 


. Service, return of, remedy by traverse. This included in ille- 
gality with officer made party. Jdzd. 


. Errors proper to bill of exceptions not ground for illegality 
after affirmance. Dahlonega Gold Mining Co. vs. Purdy, 
296. 

. New grounds added, if not known before. County of Lee vs. 
Walden, adm’ x, 664. 


See Estoppel, 4; Practice in Supreme Court, 7,17 ; Home- 
stead, 21. 


IMPROVEMENTS. See Verdict. 10; Equtty, 17. 


INDORSEMENT. 


1. Draft, note or check to order, indorsement necessary ; else 
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transferee must aver and prove consideration. Farris vs. 
Wells, 604. 


See Contracts, 14. 


INHERITANCE. See 77t¢éz, 2, 2. 
INJUNCTION. 


1. Criminal proceeding, no injunction against. Garrison et al, 
us. City of Atlanta, 64. 


. Dead defendant, judgment against, void ; injunction unnecessa- 
try. Lockridge vs. Lyon, 137. 


. Levy on whole estate under 7. fa. vs. life tenant, sale of re- 
mainder only enjoined. ‘ones vs. Crawley et al., 175. 


. Claim refused and injunction sought, must show bond good 
and refusal improper. /dzd. 


. Attorney of defendant bound by. Wimpy vs. Phinizy, 188. 


. Violation to place other clients in possession after injunction 
against defendant. /dzd. 


. Restitution or imprisonment ordered. /ézd. 


. Terms of dissolution properin these cases. 77/t vs. Harrell, 
291 ; Gardner vs. Waters et al., 204. 


. Refusal right inthese cases. Trammell et al.vs. Marks et al.,; 
Sewell vs. Edmondston, 298. 


. Judgment on hearing not prevent demurrer for want of equity. 
Mechanics, etc., Bk et al. vs. Harrison, ex’r, et al., 464. 


. Railroad, delay in proceeding against, to prevent passing 
through cemetery, equity slow to interfere. Wood et al.vs. 
Macon and B.R. R. et al., 539. 


. Facts disputed, chancellor has discretion. /dzd. 


. Stable, private, erection not enjoined, though near line. Roun- 
saville et al. vs. Kohlheim, 668. 


. Stable, hurtful construction or use enjoined. /dzd. 


. Apprehension of injury not cause injunction. /é¢d; Badley 
us. Ross,adm'r, et al., 735. 


. Harsh remedy, only granted when necessary. Ltowah M'f-g, 
etc., Co. vs. Dobbins &* Co. et al., 823. 


. Service, none, unnecessary to enjoin suit. /dzd. 


. Agent, want of authority in to make notes, not require injunc- 
tion. Jdzd. 


9. Payment of notes by substituting others, injunction unneces- 
sary. did. 


See Administrators and Executors,2; Equity, 4. 
INSOLVENCY. See Debtor and Creditor. 8-ro, 11-1}. 
INSURANCE. 


1. Risk “about same as before,” knowledge inferred. Mer- 
chants, etc., Ins. Co. vs. Vining &» Bro., for use, 197. 
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2. Representation of value on information, though false, not 
avoid policy. /dzd. 

3. Refusal to pay waives preliminary proofs. /dzd. 

4. Refusal to pay pending garnishments waives proof during 
that time. dd. 


INTEREST AND USURY. 


1. Deed in 1872 to secure debt and usury, land surrendered ab- 
solutely in June, 1873, good. Auxullard vs. Fones, adm'x, et 
al, 472. 

. Plea of usury must show what. Zrammedl vs. Woolfolk, 
628. 

3. Damages may be increased by adding interest. W. & A. R. 
R.vs. McCauley, 8178. 

4. Deed, usurious, void as title, but enforceable as equitable mort- 
gage. Bullard vs. Long, et ux., 821. 

5. Accounts by custom due at end of year bear interest from 
then. Bel/ vs. Morton, 871. 


INTERROGATORIES. 


1. Paper not attached to answer to cross-question, if it could not 
have benefited objecting party, and witness denies having, 
answers not rejected. Barnhart & Kimbrough vs. Stern- 
berger, 341. 

. Answer not full to direct interrogatory, not rejected at instance 
of other party. /d¢d. 

. Residence of witness must be stated, ifknown. Mc W2/liams 
vs. Mc Williams et al., 459. 

. Objection not necessary before commission issued. /dzd. 

. Suggestions of courtas to same. /dzd. 

. Answers to cross-interrogatories refer to answers to direct, 
sufficient. Geo. R. R. vs. Thomas, 744. 


JUDGMENT. 


1. Dormant, judgment revived as, dormancy is res adjudicata. 
Dunn vs. Brogden, 63. 

. Default, judgment by granted, issuable plea being in, illegality 

not proper remedy. Zumdin vs. O'Bryan & Bros., 65. 

. Remedy, what is proper. /ézd. 

. Mortgage, judgment foreclosing, not dormant in seven years. 
Stiles, adm'r, vs. Elliott, ex'r, 83. 

. Dead defendant, judgment against void; remedy, what is. 
Lockridge vs. Lyon, £37. 

. Equities of creditors inquired into on bill to marshal assets, 
though one in judgment. Merrztt vs. Gill, adm’r, 209. 

. Deed made after debt but before judgment, creditor not like 
purchaser, so as to prevent reforming deed. Lowe, adm’x, 
vs. Allen, 225. 





INDEX. ~°— 883 


. Deed not recorded, or attested by one witness, not postponed 
to junior judgment. /dzd. 

. Amended to declare intention of verdict finding some of lots 

claimed subject. Moses, trustee, vs. Eagle & Phenix Mfg. 

Co., 241. 

. Amended to declare intention of verdict, after exception and 

affirmance. Jdzd. (Sce 24, 25, below.) 

. Construes verdict from pleadings and evidence. Harvey vs. 

Head, 247. 

. Security on claim bond bound by judgment for damages and 

costs. did. 

. General judgment for work, not rank as foreclosure of labor- 

er’slien Love vs. Cox, sheriff, et al., 269. 

. Res adjudicata, decision on particular case is, though princi- 
ple reviewed in another case. S. W. R. R, vs. Wright, 
comp. gen'l, et al., ZIT. : 

. Jurisdiction, judgment without, unless waived or appearance 
and pleading, void. Graham et al. vs. Hall, 354. 

. Set-off against each other on motion. Langston vs. Roby et 
al., 406. 

. Set-off of judgments ex de/icto and ex contractu. Ibid. 

. Set-off, though attorney’s lien defeated. /dzd. 

. Will admitted to record, binding until set aside. Langston, 
ex’r, us. Marks, 435. 

. Nullity, judgment being on face, attacked. /dzd. 
es adjudicata, plea not sustained inthis case. dzd. 

. Nullity, justice may disregard judgment as, but not set 
aside. Chapman vs. Floyd, 455. 

. Injunction, judgment on hearing, not prevent demurrer for 
want of equity. Mechanics’, etc., Bk et al. vs. Harrison, 
ex’r, et al., 463. 

. Amended to conform to verdict after execution issued and 
satisfied. Dzvom vs. Mason, 478. (See 9-10 above.) 

. Amended, must be by record; not by parol proof. Jd¢d. 

. First term, judgment not rendered at, except in cases pro- 
vided. State vs. Gaskill, 578. 

. Valid, would it be against defendant, if rendered by consent ? 
lbid. 

. Valid, not against claimant. /dézd. 

. Dormant after seven years. Groves, ord'y, for use, vs. Wil- 
liams, adm'r, et al., 598. 

. Dormant, is evidence of debt until expiration of time for re- 

viving. Jdzd. 

. Dormant judgment not alone show devastavzt of administra- 

tor. /dzd. 

. Dormant, #u//a bona cannot be entered. /é#d. 


33. Ordinary’s judgment allowing administrator to sell, not collat- 


erally attacked. Bazley vs. Ross, adm'r, et al., 735. 
v 68—59 
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34. Covered by former ruling, this case is. Baz/ey et al.vs. Bailey 
et al., 823. 

35. Filing not entered on declaration, service acknowledged 
and appearance, verdict and judgment cures. Guan vs. 
McMichael, adm'x, 826. 

36. Set aside, not if /aches in party seeking to. Hawks, ex’x, vs. 
Hawks, 832. 

See Auditor, 2; Process, 3; Equity, 5; Retraxit, 1; 
Ejectment, 1,2; Executions, 3-5 ; Administrators and Ex- 
ecutors, 20; Year's Support, 4. 


JUDICIAL COGNIZANCE. See Removal of Causes, 4. 


JURISDICTION. 


1. Tax fi. fa. levied in county of principal office, equity has ju- 
risdiction there to enjoin. S. W.R. R. vs. Wright, comp. ° 
gen'l, et al., 711. 

2. Appearance and pleading waives. Beadl/ vs. Rust, 774. 

See Fudgment, 15; Equity, 24; Ordinary, 2; Arbitra- 
ment and Award, 1 ; Evidence, 28. 


JURORS. 


1. Bailiff stating that they would be kept out a week or made to 
agree, new trial. Odear, ex’r, et al. vs. Gray, 182. 

. Park or place of resort, jury going to and separating, new trial, 
unless purged. Jdzd. 

. Lot or chance, verdict resulting from, set aside. Jézd. 

. Impeach verdict, juror cannot. Jdzd. 

. New trial granted, jury made from regular panels. Maddox 
&» Rucker vs. Cunningham, 431. 

. Objection not made till after verdict, too late. dzd. 

. Excused as sick before panel complete, though sworn in chief. 
Hanvey vs. State, 612. 

. Array, challenge to, must be made when panel put on prisoner ; 
too ‘late afterwards that one name was incorrectly written. 
Moonvs. State, 687, ’ 

. Trior, question left to court as, decision final. /dzd. 

. Partiality, ozus to prove on party alleging; juror may sustain 
competency. Jdzd. 

. Partiality, decision of court on, slow to reverse, dzd. 

. Partiality known to counsel not cause new trial. /dzd. 

. Sheriff sleeping with jurorimproper. ones vs. State, 760. 

. Misconduct, ous on state to show noinjury. Jédzd. 

. Liquor, use of by jurors, explained and purged in this case. 
lbid. 

. Polling jury, one overlooked, jury discharged, but recalled and 
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juror polled before leaving presence of court, no new trial. 
Russell vs. State, 785. 
17. Inferences from facts, jury may make. Sead// vs. State, 820. 


JUSTICE COURTS. See Fustice of the Peace. 


JUSTICE CF THE PEACE. See Fudgment, 22,; Appeal, 1, 4; 
Attachment, 2 ; Garnishment, 2, 3-5. 


LABORER. See Lien, 6. 


LANDLORD AND TENANT. 


1. Independent covenants to pay rent and repair, failure of lat- 
ter not forfeit rent ; action or recoupment proper. Lewzs & 

_ Co. us. Chisholm, go. 

. Repair, failure of landlord to, not work forfeiture unless prem- 
ises become untenantable. Jézd. 

. Remedy of tenant. dd. 

. Repair, duty to, is on landlord. /d¢d. 

. Ouster of tenant from lawful possession alone, not render land- 
lord liable; must occur through him or by his consent. 
Perry, adm'r, vs. Wall, 70. 

. Counter affidavit to distress warrant that sum was not due, 
sufficient. Gzrtman vs. Stanford, 178. 

. Possessory warrant lies by tenant against landlord for violent 
or fraudulent taking. Jvey et al.vs. Hammock, 428. 

. Fixtures, tenant may remove while in possession. Youngblood 
& Harris vs. Eubank, 630. 

. Fixtures become part of realty if not removed while tenant 
remains in possession. /ézd. 

. Custom to allow removal, but no time shown, construed by 
generallaw. Jdzd. 

. Removing, tenant in good faith, and subsequently re-renting 
from another in possession, not render him tenant of old 
landlord. Wellborn, adm'r, vs. Hood, 824. 


See Estoppel, 1; Distress Warrant. 


LAWS. 


1. Contract of service made in one state, accident in another, 
which law governs? Quere. Atlanta, etc., Rwy.vs. Tan- 
ner, 384. 

2. If law where injury occurred, mere modes of procedure are 
excepted. J/dzd. 

3. Comity, construction of common law by courts in state of acci- 
dent accepted. Jdzd. 

4. Garnishment, answer in ten days, necessity relieved by act 
passed after service of summons. Wei/zs vs. Fincher, 444. 
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5. Retroactive, act of 1859 (Code §2695) not. Chapman vs. 
Floyd, 455. 

6. Prosecution before recovery for homicide not required in state 
of accident, not required here. So. Ca. R. R. vs. Nex, 
adm'’r, 572. 

7. Bonds, act of 1875 did not repudiate, but applied testto. Gur- 
nee, Fr., & Co. us. Speer, treasurer, 711. 


Statute of Limitations, 9; Wills, 5. 
LEGACY. 


1. Specific, courts not inclined toso construe legacy. Mortonvs. 
Murrell et al. 141. 

2. General, legacy to equalize children, $1,500.00 to be raised out 
of estate before division, is. /d¢d. 

3. Adeemed, legacy not, where will stated part of lot was sold 
to named purchaser and left proceeds to legatee, and trade ° 
was rescinded and re-sold. Reed, gdn., vs. Reed, ex'x, 589. 

4. Adeemed, legacy not by mere proposal val testator to use 
money, if not consummated. /ézd. 


LEVY AND SALE. 


1. Amended on day of sale, constable’s entry may be, without any 
order. Spencer vs. Fuller & Doolittle, 73. 
2. Purchaser failing to comply with bid, sheriff may sue or re-sell 
at his risk. Sharman, sh’ff, for use,vs. Walker, 148. 
3. Suit for use of all parties interestedin fund. dzd. 
4. Withdraw /. /a. in sheriff's hands claiming money, for relevy, 
no ordernecessary. Zachry vs. Zachry, 158. 
5. Excessiveness of levy, mere general allegation not sufficient in 
illegality. /dzd. 
6. Description by number of lot and district sufficient in this case. 
Lbid. 
. Tax fi. fa. for more than $50.00 not levied by constable in 
1873; so levied, sale void. Butler vs. Davi's, 177. 
. Attachment returnable to justice, court, levy by sheriff is bad. 
Pearce & Renfroe vs. Renfroe Bro’s, 194. 
9. Real estate, levy on undisposed of, not Arzma facze evidence 
of satisfaction. Overby vs. Hart, 49}. 
10. Claim dismissed and levy ordered to proceed, not prevent levy 
on other realty. Jdzd. 
. Four defendants, levy not stating as whose property levied on, 
insufficient. Jdzd. 
. Release of one purchaser of part of land from levy, releases 
other. Manley et al.vs. Ayres et al., ex'rs, 507. 
. Release, bond to indemnify against levy and purchase of 7. 
fa. by securities, operates as. Jdzd. 
. Entry of no personalty allowed made by constable after sale, 
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and in ejectment thereunder. We7//cams vs. Moore & Wat- 
kins, 585. 

. Entry aunc pro tunc is not amendment so as to vitiate sale. 
Tbid. 

. Combination to reduce price at sale, illegal. dca. 

. Joining interests and bidding together not illegal. /dzd. 


. Vendor giving bond for title, title remaining in him is subject. 
Hardee vs. McMichael, adm’ x, 678. 


. Entry of “no personalty ” by constable once, sufficient to war- 
rant levy on realty. Beck vs. Bower et al., adm'rs, 738. 

. “No personalty ” entered, horse pointed out by defendant and 
sold, levy on realty proper without more. /dzd. . 


See Contracts, 22-24, 25-27; Homestead, 2; Injunc- 
tion, 3,4; Title, 13. 


LIBEL. 
1. Malice, want of, may mitigate damages; not authorize ver- 
dict for defendant. SAzpp vs. Story, 47. 
2. Words, whether libellous, is for jury. Beazley et ux. vs. Retd 
et al., 780. . 
See Slander. 


LICENSE. See Plots, 1, 7; Municipal Corporations, 3-5. 


LIENS. 


1. Laborer, general or special lien of, must be enforced as such. 
Love vs. Cox, sheriff, et al., 269. 


2. Recorded astorealty. /dzd. 


3. General judgment for work postponed to senior judgment, 
though latter rendered since work done. /dzd. 


. Description, impossibility not required astoaccuracy. Jdzd. 

. Realty and personality, lien on, separately enforced. /dzd. 

. Laborer, what allegation in affidavit sufficient. (Crawford, J. 
dissenting.) Rzchardson et al. vs. Langston & Crane, 658. 


See Attachment, z. 
LIS PENDENS. See Abatement, 1, Notice, 5. 
LIVE STOCK. See Raz/roads, 31, 32, 42-44. 


MACON AND BRUNSWICK RAILROAD. 


1. Sale of by estate valid. Wood et al. vs. Macon & B. R.R. 
et al., 5.39. 

2. Lease of and right of present company to construct road from 
Macon to Atlanta. /dzd. 


. Cemetery at Macon, right topass through. /é¢d. 
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MALICIOUS PROSECUTION. See False Imprisonment. 
MANDAMUS. See 7reasurer, 1-3. 


MASTER AND SERVANT. 


1. Employment for five months, payable monthly, servant dis- 
charged, maysue each month. /saacs vs. Davies, 169. 


2. Instructions, specific, control; if none, general duties control. 
Augusta etc., R. R. vs. Dorsey, 228. 

3. Comity in applying law of state of injury. Atlanta etc., 
Rwy. Co. vs. Tanner, 384. 


. Railroad employés, right of recovery when free from negli- 
gence; altter, if not. Geo. So. R. R. vs. Neel, 609; 
Baker vs. W. & A. R. R., 699. (Compare Atlanta, etc., 
Rwy. Co. vs. Tanner, 384.) 

. Tools, knowingly using defective, no recovery. Jdzd. 

. Superior servant, command of to use tools, not cause récovery. 
lbid. 


. Homicide by fellow-servant, unless murder or manslaughter, 
no recovefy by widow. McDonald vs. Eagle & Phenix Mfg. 
Co., 879. 

. Fellow-servant, master not liable for negligence of, unless 
negligent in selecting, or keeping him after knowledge. Jdzd. 

. General superintendent, workman in charge of derrick with 
two or three others is not. /dzd. 


See Criminal Law,1,; Wetness,6,; Lien, 1-5. 
MCINTOSH COUNTY. See Constctutional Law, 4. 


MORTGAGE. 


1. Rule #7sz to foreclose may be waived. S/z/es, adm'r, vs. El- 
liott, ex’r, 8}. 

2. Affidavit to foreclose on personalty made before clerk, and 7. 
fa. issues without order. Chamberlain & Co. vs. Beck, 
Gregg etal., & Co., 346. 

. Two debts to different creditors secured by same mortgage, 
may be foreclosed as to both at once. Jdzd. 

. “Make” a specified sum, direction in mortgage /. fa. to, 
includes direction to sell. /dzd. 

. Distinguished from deed. Culley vs. Bloomingdale, Rhine & 
Co., 756. 

6. Year’s support prevails against mortgage. /dzd. 

7. Trust estate, chancellor cannot grant power to mortgage at 
chambers. (Jackson, C. J., dissenting.) Jverson et al. vs. 
Saulsbury, Respess & Co., 790. 


See Statute of Limitations, 1, 3; Debtor and Creditor, ro. 





INDEX. 889 





MUNICIPAL CORPORATIONS. 


1. Creature of legislation and subject to change. Churchill et 
al.vs. Walker et al., 681. 

2. Police officer, city not liable for tort of. A¢taway vs. Mayor, 
etc., of Cartersville, 790. 

. Bind successors to given policy or prevent change of license 
fees,council cannot. W#2//iams vs. City Council of West 
Point, 816. 

. License entitles holder to privileges conferred. dzd. 

. License, cost of lowered, holder cannot repudiate and recover 
amount paid. dd. 

. Street, negligence in not repairing, causing injury, sufficiently 
alleged here. Trippfe vs. City of Atlanta, 834. 


See Streets and Sidewalks ; Cemetery, 3; Tax,1,2; Con- 
stttutional Law 1, 37,4; Criminal Law, 8. 


NEGLIGENCE. See Zvdence, 12, 16,18; Telegraph Companies, 
. 1-12; Ratlroads, 9-11, 42-44; Laws,1,; Damages; Mas- 
ter and Servant, 7-9. 


2 


NEW TRIAL. 


1. Terms, new trial may be granted on. Gordon vs. Mitchell, 11. 

2. Newly discovered evidence as to previously known but not 
used fact, no ground. Huntington vs. Bonds, 237. (Wit- 
ness to prove fact absent and no continuance asked). Parker 
vs. Martin et al., 453. 

. Verdict necessary, grant of new trial error. Ferred/ et al. vs. 
Hurst et al., 132. 

. Charge, word in, taken alone objectionable, but correct with 
context, no new trial. Heath vs. State, 287. 

. Extraordinary motion not allowed for matters proper to de- 
fence. Cauthen vs. Barnesville Su'ngs Bank, 287. 

. Attorney employed by landlord to represent tenant, not make 
motion illegal. Whitley vs. Alston et al., 290. 

. Evidence admitted “for what it is worth,” bad practice, but not 
necessitate new trial. Marion vs. State, 290. 

. Record requires reversal in these cases. Norfieet & Fordan 
vs. Clary, 297 ; Chapman vs. Hand et al., 297. 

. First grant of new trial affirmed. Coddvs. Peeples, 298 ; Hen- 
derson vs. Sledge; Hughes vs. Maples; Hawk vs. Lever- 
ette et al; Thomas vs. Ga. R. R., 878. 

. Newly discovered evidence, impeaching or cumulative, not 
cause new trial. Thorpe vs. Wray, 359. 

. Release of one of three sued jointly, judge cannot require 
new trial unless made. /rwin vs. Riley, 605. 

. Supreme court can do so. Jézd. 

. Newly discovered evidence, diligence must be shown. Han- 
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vey vs. State, 612; Childers vs. State, 837 ; Leverette vs. 
Cook, adm'r, 838. 

. Newly discovered witnesses, residence, character and credibili- 
ty must be shown. Hanvey vs. State, 612. 

. Affidavit not signed but followed by another which verifies, 

considered. Moon vs. State, 687. 

. Brief of evidence, time allowed to file, must be filed within. 
Usry vs. Phillips, 815. 

. Brief not agreed on or approved filed, insufficient. dz. 

. Sickness of party, failing to inform court of and move for con- 
tinuance, no new trial. Lumpkin vs. Respess, for use, 822. 


See Verdict ; Charge of Court, 11 ; Administrators and 
Executors,4; Practice in Superior Court, 17. 


NON-SUIT. 


1. Non-suit right, reason given wrong, judgment affirmed. 
Tompkins vs. Phipps, 155. ° 

2. Dismissal of levy being proper, non-suit granted having same 
effect, affirmed. /dzd. 


. Equity, no non-suit in; but case dismissed for want of proof. 
Sandeford vs. Lewts et al., 482. 


. Equity, dismissal right, calling it non-suit not require reversal. 


lbid. 


. Novation of contract sued on shown, non-suit proper. Zucker 
vs. Ball, adm’x, 814. 


NOTICE. 


1. Possession of land gives notice of rightS. Finch et a/. vs. 
Beal, 504. 


2. Purchaser takes subject to equities of holder. /dzd. 


3. Recitals in deedto vendor, vendee affected by. Szmmmons vs. 
Goodrich, trustee, 750. 

4. Contract not of record, purchaser not affected by. /d¢d. 

5. Suit appearing on records, is notice to third parties. Gunn vs. 
McMichael, adm’ x, 826. 


See Set-off, 2; Partnership,g; Contracts, 27; Vendor 
and Purchaser, 4-6 ; Homestead, 25 ; Administrators 
and E-xecutors, 2}. 


NUISANCE. 


1. Stable, private, in city not necessarily nuisance, though near 
neighbor's line. Rounsaville et al.,vs. Kohlheim, 668. 


2. Stable must be so constructed as not to produce annoyance. 
Lbéd. 


NULLITIES. See Fudgment, 5, 15, 20, 22, 26,375; Homestead, 22. 





OFFICERS. 


1. Office and public officer defined. Polk et el., commissioners, 
vs. Fames, ord’y, et al., 128. 


2. Mandamus against for failure to perform duties. Tbid. 


See Constable, 1; Costs, 5 ; Douglas County. 


ONUS PROBANDI See Evidence, g; Ejectment. 4; Jurors, IO, 
14; Guardian and Ward, 4; Partnership,6; Presump- 
tion, 7; Trusts and Trustees, 1. 


ORDINARY. 


1. Damages against county, claim for, presented in twelve months 
and refused, may be sued in superior court. County of Cobd 
vs. Adams, 51. 


2. Exclusive jurisdiction of damage cases against county, court 
of ordinary has not, after refusal to approve claim. /dzd. 


3. Administrator’s sale, leave granted, not enjoined by heir for 
reasons proper for caveat. Batley vs. Ross, adm’r, et al., 
735: 

4. Administrator’s sale, judgment granting leave, not collaterally 
attacked. Jdzd. 


See Removal of Causes, 6. 


OUSTER. See Landlord and Tenant, 5. 


PARENT AND CHILD. 


1. Custody of child, pcg by father for another to have, and 


latter cares for child before and after death of parent, if a 
proper person, he takes preference of next of kin. Cleghorn 
us. Fanes, 87. 

2. Custody of child, discretion of ordinary on Aadeas corpus. 
Smith vs. Bragg, 650. 

3. Custody of minor wife by parent or husband, in discretion of 
court. Gibbs vs Brown, 803. , 


4. Marriage of female minor over fourteen valid without consent 
of parents. Jdzd. 


PARTIES. 


1. Bill to recover stock fraudulently sold, seller properly made a 
party. Blazsdell et al. vs. Bohr et al., 56. 


2. —, of purchasers may be sued; dismissed as to others. 
za. 
3. A somane interested in event of bill properly made parties. 
Lbid. 
4. Sheriff's suit for failure to comply with bid at sale under two 
mortgages, both mortgagees made usees. Sharman, sheriff, 
Sor use, us. Walker, 148. 


v 68—60 
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5. Executor of guardian made party, on his death pending suit 
for board bill of wards. Lewzs, ¢x’r, vs. Allen, adm'r, 308. 

6. Objection should be made before judgment on scz. fa. did. 

7. Administrator both of decedent and an heir may file bill for 

« settlement and fix status of heirs, including decedent. Groves, 
ord’y, for use, vs. Williams, adm’r, et al., 598. 

8. Decree not void because he was both plaintiff and a defendant, 
Tbid. 

g. Trespass for levying on homestead, wife or family may bring. 
without joining husband or father. McW#lizams et al. vs. 
Anderson, 772. 

10. Amendment, debtor not added individually or as next friend 
by. bd. 
See Quo Warranto, 1, 3; Service, 3; Claim, 7; Practice in 
Supreme Court, 16, 74; Pilots, r. 


PARTNERSHIP. 


1. Judgment against firm, execution against firm and individuals, 
variance is fatal. Clayton & Webb vs. May, 27. 


. Assets belong to partners, firm not an entity. Blanchard, 
Williams &» Co. vs. Paschal, 32. (Compare 75 below.) 


. Homestead, set apart out of firm assets. /dzd. 
. Levy before severance of firm assets not prevent homestead of 


partner. Jdzd. 

. Capital all withdrawn not alone prevent homestead ; fraud 
necessary. /dzd. 

. Large assets held by firm shortly before application for home- 
stead by one partner, o”us on him to account for. ézd. 
New contract, or renewal, ‘partner has no power to make 
after dissolution. F7rst Nat. B’k, etc., vs. Ells, 192. 

. Power to settle business does not include new indorsement. 
Ibid. 

Creditor taking new draft of one partner, with notice of disso- 
lution, not recover against other. /édzd. 

. Several recovery allowable under suit against two as partners ; 
aliter at common law. Francis vs. Dickel & Co., 255. 

. Several liability, evidence of under joint suit, would necessi- 
tateamendment. J/dzd. 

. Husband and wife, can they be partners? Quere. Jbid. 

. Possessory warrant lies, where one partner entitled to control 
property and other takes it by violence or fraud. /vey et ad. 
vs. Hammock, 428. 

. Joint account, money received to bé invested in real estate on, 
parties partners. A/zl/, adm'’r, vs. Sheibley, 556. 

. Debt of firm is debt of each partner. Weatherly vs. Hard- 
man, 592. (See 2 above.) 

. Bankruptcy, promise of partner after, to pay firm debt made 
before, is good. dd. 
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17. Sayings of one party inadmissible to show partnership as to 
other. Flournoy & Epping vs. Williams, 707. 

18. Agent employing assistant, latter not partner as to principal. 
Flournoy & Epping vs. Williams, 707. 

19. Joint suit, partnership contested, but if existed three in it, ver- 

dict against two illegal. Bosworth et al. vs. West, 825. 








See Sales, z. 








PAWNS. 


1. Sell at once on debt becoming due, no duty on pawnee to. 
Napier, ex'r,vs. Central Ga. B’k, 637. 

2. Sale not forced immediately by notice fromdebtor. Jééd. 

3. Sale: that bank holding stock as collateral failed to sell after 
notice, because its president and some stockholders were 
depreciating and buying in stock, damaging debtor, proper 
detence. Jdzd. 

4. Transfer of shares to bank as collateral no defence to suit on 
debt. ddd. 

5. Depreciating stock held as collateral, by president and a stock- 
holder, not render bank liable. dzd. 

6. Fraud by bank must be distinctly set out. dzd. 















PILOTS. 


1. License applied for, other pilots cannot become parties and 
defend case. Healy vs. Dean et al., 514. 

2. Emergency need not exist where applicant has served two 
years in decked boat. did. 

3. Commissioners vested with ample discretion in granting 

licenses. Presumptionin favor of. Jézd. 








PLEADING. See Set-Off, 1-6, Partnership, 11; Lien, 1 ; Home- 
stead, 7-9 ; Evidence, 33 ; Administrators and Executoars, 
10; Vendor and Purchaser, 5 ; Criminal Law, 39. 







POLICEMAN. See Municipal Corporations, 2. 






POSSESSORY WARRANT. 





1. Partner, when entitled to against co-partner. Jvey ef al. vs. 
Hammock, 428. 
2. Tenant may have against landlord for violent or fraudulent 
taking. /dzd. 


3. Title not tried by. 












Wynn, adm’r, vs. Wynn, 820. 





POWERS. See 7rusts, 12-14. 
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PRACTICE IN SUPERIOR COURT. 


2. 


Terms may be imposed on grant of new trial. Gordon vs. 
Mitchell, 11. 

Written charge asked, court should not direct counsel to read 
requests. Gow et al. vs. Charlotte, etc., R. R. Co., 54. 


. General issue, marking names of counsel for defence on docket 


is equivalent to. Szmon vs. Myers & Marcus, 74. 


. Amended, such implied plea may be, by adding set-off. /dzd. 
. Set-off, no notice of pleanecessary. /dzd. 

. Continuance granted, if plaintiff surprised. /dzd. 

. Dismiss action and defeat set-off, plaintiff cannot. dz. 

. Set-off not defeated by plaintiff's failing or refusing to prove 


claim. /ézd. 


. Action dismissed and same cause pleaded as set-off to suit by 


defendant against plaintiff. /dzd. 


. Onus probandi, when shifted. Cleghorn vs. Fanes, 87. 
. Errors, necessary to correct by certzorarz, consent to correct 


not authorize the dismissal at plaintiff's cost. W. & A. R. 
R. us. Greeson, 180. 


. Issues in equity, counsel desiring more fully submitted, should 


ask. Odear, ex'r, vs. Gray, 182. 


. Jurors toid by bailiff they would be kept out a week or com- 


pelled to agree, new trial. /d¢d. 


. Jury going to park and separating, new trial unless purged. 


Za. 


. Lot or chance used, verdict set aside. dd. 
. Re-opening case, in discretion of court. Augusta, etc.. R. R. 


vs. Dorsey, 228; Maddox etal. vs. State, 294. 


. Illegality by one defendant, extraordinary motion by other, two 


not submitted to jury together. Cauthen vs. Barnesville 
Su'ngs B’k, 287. 


. Attorney stopped as not speaking on evidence, court may state 


that it was authorized by testimony of a witness. Patterson 
vs. State, 292. 


. Re-charge jury and read jurors’ oath to them, judge may. 


Wood et al. vs. Isom et al. 417. ‘ 


. Costs, payment necessary to second action after dismissing 


first. Langston, ex'r, vs. Marks, 435. 


. Pauper affidavit not sufficient. /dzd. 


. Jury left free toact. Waite vs. Fulton, 511. 
. Mistrial, statement that judge had never had, also giving rule of 


preponderance of evidence, not require new trial. /dzd. 


. Conclude argument, right to, not lost by recalling other party 


for further cross-examination. (Crawford, J., dissenting.) 
Cothran, trustee, vs. Forsyth, adm'r, 560. 


5. Terms: new trial cannot be granted unless one of three jointly 


sued is released. /rwin vs. Riley, 605. 
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26. Quo warranto, state necessary party. Churchill et al. vs. 
Walker et al., 681. 

27. Brief of evidence, time allowed to file, must be filed within. 
Usry us. Phillips, 815. 

28. Brief not agreed on or approved filed, insufficient. /dzd. 

29. Claim not withdrawn twice, plaintiff entitled to proceed to ver- 
dict. Brady et al. vs. Brady, gd’n, 8371. 

30. Recall jury, refusal to right, defendant after notice of trial 
failing to arrive. Hays vs. Hamilton, agt., 873. 


See Claim,7; Fudgment,g-10o; New Trial, 7; Levy and 
Sale, 4; Distress Warrant, 2; [nterrogatories, 1, 2, 4; 
New Trial, 15 ; Charge of Court, 11,12; Injunction, 7; 
Process, 4. 


PRACTICE 1N SUPREME COURT. 


1. Brief of evidence sufficiently authenticated inthis case. Gor- 
don vs. Mitchell, 11. 

2. Pages, number of, as recited in agreement to brief of evidence 
and copied in transcript differ, immaterial. /dzd. 

. Erasures in bill of exceptions should be noted. Clayton & 
Webb vs. May, 27. 

4. Re-written, better practice is to have bill of exceptions. /dzd. 

. Copy ordered from clerk below for comparison. /d¢d. 

. Stricken portion of bill of exceptions, counsel should not in- 
clude in abstract or brief. zd. 

. Questions made below, decision here confined to. did. Tram- 
mellus. Woolfolk, 628; Baker vs. W. & A. R. R., 699. 

. Amended, bill of exceptions may be, to conform to rec- 
ord. Lewzs & Co. vs. Chisholm, go. 

. Reversal on exception by one joint defendant, would it not re- 
verse asto both? Quere. bid. 

. Exceptions, part in motion for new trial, part directly brought 
up, bad practice. Shipp vs. Story, 47. 

. Jurisdiction, want of, works reversal, not dismissal of writ of 
error. Castleberry vs. State, 49. 

. Damages for frivolous exception awarded. TZumilin vs. 
O'Bryan & Bros., 65; Zachry vs. Zachry, 158; Rogers vs. 
Craig, 286; Cauthen vs. Barnesville Sav'gs Bk, 287; Vin- 
ton & Davis vs. Lindsey, ex'r, 291; Dahtonega Gold Min- 
ing Co. vs. Purdy, 296; Tarver & Bro. vs. Plant & Son, 
297; Zachry vs. Brown et al. 297; Hayes vs. Hamilton, 
agt., 877. (Compare Nos. 14, 79 below.) 

. Question if usee is su jurzs alone left to jury by consent, de- 
cision is final and subject to exception. Odear, ex’r, et al. 
vs. Gray, 182. 

. Damages for frivolous appeal, advice of counsel to except, not 
prevent. Cauthen vs. Barnesville Sav'gs Bank, 287. 

5. Evidence, all not brought up, assignment depending on, not 
considered. Hamilton vs. Howard, 288, 
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Appeal, security on, not necessary party to bill of exceptions. 
Fohnson vs. Wilson & Co., 290. 

Manner or tone of court not reviewable. Rountree vs. Gurr, 
292. 

Certificate, none on bill of exceptions, but that to record en- 
closed with bill states that “ within” is etc., sufficient. Pat- 
terson vs. State 292. 

Damages for frivolous appeal denied. Geo. R. R. vs. Beatie 
et al., 927; Geo. R. R. vs. Cole & Co., 6237; Matthews vs. 
Bivins, ex’x, 877. (Compare 12, 14g above.) 

Entire charge, exception to, too general. Wood vs. State, 
296; Hambric vs. State, 836. 

Long paragraphs, exceptions to without specifying errors, too 
general. ddd. 

Res adjudicata, decision in particular case is, though principle 
reviewed in another case. S. W. R. R. vs. Wright, comp. 
gen'l, et al., 311. 

Approved, grounds not, not considered. Thorpe vs. Wray, 
I59- 

Certificate of presiding judge controls, though reporter’s notes 
in brief of evidence different. Wood et al. vs. Isom et al., 
4/7. 

Presumption that demurrer was general, nothing to contrary 
appearing. Langston, ex'r, vs. Marks, 435. 

Assignment that charge on certain subjects not full without 
setting out, too general. Chapman vs. Floyd, 455, (See 72 
44 below.) 

Final judgment granted, or refusal of judgment which would 
have been final, excepted to and brought up. Mechanics, 
etc., Bk et al. vs. Harrison, ex'r, et al., 46}. 


. Pendente lite, exceptions filed, not considered until case ended, 


though brought up on overruling of demurrer. /dzd. 


. Permission granted to file exceptions Jendente lite. bid. 
. Serve co-defendants to bill in equity, some of defendants ex- 


cepting to overruling of demurrer need not. J/dzd. 


. Dismissal not result because some assignments bad, if any 


good. Jia. 


. Assignment of error that testimony was a'lowed to impeach, 


too general. Sémsvs. State, 86. (See Nos. 26, 44.) 


Certificate to bill of exceptions not dated, since 1881 presumed 
on day of acknowledgment of service. Swatts e¢ al. vs. 
Spence, adm'r, 296. 

Parties, bill to marshal assets and exception by one creditor, 
others added on motion and without notice. /ézd. (See 30). 

Different judges presiding at trial and hearing of motion, this 
court less reluctant to interfere. Nead, rec'r, vs. Field, 534. 
(See No. 52 below.) 


Served with bill of exceptions, all necessary parties must be. 
Allen et al., by next friend, vs, Cravens et al., 554. 
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. Service on trustee necessary, case being bill to annul his con- 
tract and deed. J/dzd. 


. Service acknowledged by counsel “for defendant,’’ where 
several defendants with different counsel, insufficient. zd. 


. Pendente lite, exceptions filed, error assigned on in Supreme 
Court, without more. So. Ca. R. R. vs. Nix, adm'r, 572.- 


. Terms: new trial granted unless one of three sued jointly be 
released. Jrwin vs, Riley, 605. 


. Superior court cannot impose such terms. Jézd. 


. Damages excessive, slow to consider under general assignment 
of error in verdict. Ga. So. R. R. vs. Neel, 609. 


. Abandoned ground not considered. Moon vs. State, 687. 


. Assignment of error must be distinctly made. Clark vs. State, 
784. (See Nos. 26 and 32.) 


. Cross-bill of exceptions filed; if reversal, points decided ; if 
affirmance, immaterial. Zucker vs. Ball, adm’x, 814. 


. Right judgment, though wrong reason, affirmed. Wynn, 
adm'r, vs. Wynn, 820. (See Tompkins vs Phipps, 155.) 


. Final judgment, case pending submitted to award, return set 
aside »n exception of law, isnot. Stanford vs. Treadwell et 
al., 827. 


. Final judgment, overruling exceptions of law is not, if excep- 
tions of fact remain. Jdzd. 


. Pendente lite, permission to file exceptions granted. Jdzd. 


. Evidence, how brought up and identified in bill of exceptions. 
Hancock vs. Perkins &* Bro., 830. 


. Evidence admitted, ground of objection not stated, not consid- 
ered. Hawks, ex’x, vs. Hawks, 832. 


. Judges, different presiding on trial and motion for new trial. 
this court less reluctant to interfere. Cleveland vs. Tread- 
well, 825. (See No. 75 above.) 


PRESCRIPTION. 


. Shown in this case. Cook vs. Winter et al., 250. 


. Twenty years’ possession, not originating in fraud, gives title. 
Hall vs. Gay, 442. 


. Possession, prescription by, does not extend beyond Zossesszo 
pedis. Ibid. 


. Private way, what necessary to acquire by prescription. Aaron 
vs. Gunnels, 528. 


. Color of title, sheriff's deed good as. Hammond & Hinson 
us. Crosby &» Co., 767. (Compare Ejectment, 4.) 


. Quit claim good as color of title. dzd. 


. Tack possession of prior holders to one’s own, in order to, 
must show it to have been dona fide. Ibid. 


. Presumed adverse, notorious possession is. /ézd. 
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g. Possession under deed extends to boundary of tract described 
lbid. 


10. Fraud to defeat prescription must extend to prescriber. /ézd. 





PRESUMPTION. 





1. Criminal intent from criminal act. Lawrence vs. State, 289. 

2. Ordinary has done duty in mailing notices to non-resident credi- 
tors of applicant for homestead, furnished him. Roderts vs. 
Cook, sheriff. et al., 324. 

3. Demurrer presumed general, bill of exceptions merely stating 
its overruling. Langston, ex'r, vs. Marks, 435. 

4. Homestead asked by head of family, property presumed his. 
Mc Williams vs. Me Williams et al., 459. 


5. Charge presumed right, if not set out. Szms vs. State, 486. 

6. Judgment setting apart year’s support, presumption in favor 
of. Zabbet al. vs. Collier, 6g. 

7. Trust, proceeds of sale pursued and decree for land taken, 
presumption of recovery; ous to show contrary. Sonner 
etal.vs. Holland et al., 718. 

8. Quit-claim deed, good faith of holder presumed. Hammond 
& Hinson vs. Crosby & Co., 767. 

9. Nunc pro tunc, order entered, presumed to have been allowed 
before. McMichael, adm'x,vs. Hardee, 831. 






























See Practice in Supreme Court, 25; Pilots, 3; Prescrip- 
tion, 8. 


PRINCIPAL AND AGENT. 





1. Cotton “ future” contract executed, agent may recover from 

principal advances made by his authority. 7hompson Bros. 

etal.vs. Cummings et al. 124. (See 7, 8.) 

2. Inform principal, duty on agent to. Wood et al.vs. Isom et 
al., 417. 

3. Inform agent, no duty on principal to. Jdzd. 

4. Credit given agent individually, principal not afterwards held. 
Mitchell vs. Printup, Bro. S Pollard, 675. 

5. Payment by releasing debt of agent, not payment to principal. 
Lbid. 

6. Agent employing assistant, latter not partner as to principal. 
Flournoy & Epping vs. Williams, 707. 

7. “Cotton futures,” loss of agent from improperly sent telegram 

concerning, recoverable. Western Union Tel. Co. vs. 

Blanchard, Williams & Co., 299. \ 


8. Loss paid by principal, he may recover damages from com- 
pany. J/ézd. 


See /njunction, 18; Master and Servant ; Criminal Law, 
1; Insurance,1; Railroads, 3, 4. 
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PRINCIPAL AND SURETY. 





1. Note with security given for horse, re-purchase by vendor not 
release security. Echols vs. Head & Co., 152. 

2. Surety of dead administrator settling for assets ja hand with 
administrator de bonis non, binds heirs. Austin et al, vs. 
Raiford et al., 207. 

3. Discharge of administrator discharges surety. Jd¢d. 

4. Discharge in bankruptcy of principal in replevy bond, dis- 
charges surety. Rutherford, adm'r, vs. Rountree et al.,725. 

5. Discharge of surety by increasing risk, privilege of surety to 
plead; principal cannot. Szmmons vs. Goodrich, trustee, 
750. 

6. Compromise by sureties as to default of principal ratified by 
him, he is liable tothem. dzd. 

7. Transfer security held by them from him, they could. /d¢d. 

See Claim, 3; Estoppel, 4; Statute of Limitations, 5; Ex- 
eculion, 9, IO. 
















PROCESS. 


1. Wanting, after ten years without defence, not attached and 
served. Aeese et al., for use, vs. Kirby, 825. 

2. Waiver, appearing in case to establish note, does not waive 
process in suit on notes. J/dzd. 

3. Wrong name of defendant at head of, not make void, declara- 
tion stating name. Baldwin, Starr & Co. vs. McMichael, 
adm’ x, 828. 

4. Correction of entered xunc pro tunc after sale. McMichael, 

adm’ x, vs. Hardee, 871. 











PROCESSIONING. 





1. Applicant for may appeal from return, as “adjoining land 
owner.” Miller vs. Medlock, 822. 


2. Marked and agreed line must be considered by processioners. 
Cleveland vs. Treadwell, 835. 


3. Seven years acquiescence establishes line. dd. 







PROMISSORY NOTES. 


1. Seal should be recited in body; adding scroll not sufficient. 
Chambers us. Kingsberry; Skrine, for use, vs. Lewis, 828. 

2. Admissible without proof, unless son est factum pleaded 

(though under seal). Hays vs. Hamilton, agt., 833. 


See Contracts, 14,337; Injunction, 19; Statute of Limita- 
tions, 137-15. 
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PUBLIC POLICY = See Contracts. 26; Levy and Sale, 16-17; Tele 
gash: ompantes 3 





FURCHASLR. od Vendor ond Purchaser. 


QUO WARRANTO. 





1. State necessary partly to bill of exceptions. Churchill et al. 
vs. Watker et al, 681. 


2. Expired, term has, claimant cannot contest title. /dzd. 
3. Citizen can contest title to municipal offices. /dzd. 


































RAILROADS. 


1. Passenger informed that she could not ride on ticket. leaves car, 
suit is on contract. Gorns et al. vs. W. R. R. of Ala., 1go. 


2. Damages, only actual recuvered. /dzd. 


3. Service on depot agent of railroad operated under contract by 
receivers of foreign road, sufficient. Ga. So. &. R. vs, Big- 
elow, 219. 

4. Re-enforced by service on sole resident director. Jdzd. 


5. Ticket dated Dec. 6, good for two days, expired Dec. 8, at 12 
P.M. ddd. 


6. Running of engine, suit based en, amended by alleging defects 
mengine. Augusta, etc., R. R. vs. Dorsey, 228. 
7. Tax, rule as to Southwestern Railroad. S. W. R. R. vs. 
Wright, comp. gen'l, et al, 311. 
8. Tax, judicial interference with. /dzd. 
9. Bill of lading, notice in, not limit liability. Ga. R. R.vs. Gann 
& Reaves, 3750. 
10. Expresscontract necessary. J/d¢d. 


11. Negligence in running trains, not protected by express con- 
tract. ddd. 


12. Connecting line, last road receiving goods as in good order lia- 
ble. /ézd. 


13. Last road liable, goods shipped from S. to A., part of the way 
as through freight and part as local. J/d¢d. 


14. Exception, none taken, receipt impliedly in good order. Jdzd. 
15. Foreign state, accident in, contract of employment and princi. 


pal office here, which law governs? A/Z/anta, etc., Rwy. Co. 
us. Tanner, 384. 

16. Employé injured in South Carolina, application of common 
law as construed by courts there. /dzd. 

17. Crossings, duty to repair of public or private roads established 
by law; alter if not so established. Cox vs. East Tenn., 
Va. & Ga. R. R., 446. 

18. Cemetery, right of way granted through edge of, not suitable 
for graves. Woodet al. vs. Mac. & B.R.R. et al. 539. 

19. Delay in applying for injunction till large expenditures 

made, injunction not readily granted. /dzd. 





INDFX. gol 


. South Carolina Railroad suable in Georgia by any person, 

though cause of action accrued elsewhere. Sv. Ca. R. R. vs. 

Nix, adm'r, 572. 

. Passenger ejected for failing to pay fare, offers fare before 

train starts, duty to receive it and admit him. 42d. 

. Fare not paid, but offered before ejection, not ejected. /d#d. 

. Passenger ejected run over and disabled, that another train ex- 

tinguished life immaterial. dzd. 

. Declaration covers injury and is sufficient. /dzd. 

. Declaration amendable by stating asto secondtrain. Jdzd. 

. Employé without fault may recover for injury and general de- 

preciation of power, though value of services not proved. 

Ga. So. R. R. vs. Neel, 609. (See 16, 76-39). 

. Value of services, if necessary to allege, point raised by de- 

murrer. Jdzd. 

. Shipment v¢a certain route, goods delivered to different line, is 

— and first road liable. Ga. R. R. vs. Cole & Co., 

12}. 

. Acceptance of portion of goods at destination not waive claim 

for damage from delay. /d¢d. 

. Live-stock contract, suit on not amended by alleging fraud in 

procuring contract. Michell vs. Ga. R. R., 644. (See 42-44 

below.) 

: — —— damages to, waivable, except from running of trains. 
zd. 

. Baggage not goods transported in meaning of §2084 of Code. 

Wolff vs. Central R. R., 653. 

. Baggage checked over. through line with passenger, received 

damaged, first or last road liable. /dzd. 

. Baggage so checked, semdé/e that each road in the line is liable, 

irrespective of point of spoliation. /dzd. 

. Jointly liable, are roads also? Quere. Tbid. 

. Employé without fault may recover. Baker vs. W. & A. R. 

R., 699. (See 16, 26 above). 

. Tools and materials, should furnish safe toemployés. Jdzd. 

. Employé knowingly using dangerous tool, no recovery. did. 

‘ —— employé, command of to use tool, not cause recovery. 
27a. 

. Defences open to railroad after injury to person or property 

established, discussed. Ga. 2. R. vs. Thomas, 744. 

. Georgia Railroad, banking powers of, and right to take bond 

of officer, discussed. Szmmons vs. Goodrich, trustee, 750. 

. Live stock, though released from attention, feeding, etc., if 

carried beyond destination, road becomes responsible for. 

Bryant & Lockett vs. S. W. R. R., 805. (See 70 above.) 


3. Live stock shipped over two roads, and by mistake of first 


consigned to wrong place, second liable for inattention while 
there. Jdzd. 
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44. Live stock, contract that road not liable except for gross negli- 
gence in not attending to; if carried beyond destination, not 
apply to that time. Jézd. 

See Contracts, 75; Evidence, 12-18 ; Macon & Brunswick 
R. R., 1-3. 


RECEIVER. 


1. Situation no better than that of failing factor as to estoppel 
from asserting claim. Crime S Daniel vs. Davis, recetver, 
1378. 

2. Insolvent act of 1881, receiver, when appointed under. Co//éns 
us. Myers & Marcus, 530. 


RECORD. See Year's Support, 2; Deed, 3, 12, 16. 
REMAINDER. See £stéates, 7, 2,3; Trusts and Trustees, 4. 


REPAIRS. See Verdict, 10,; Landlord and Tenant, 2-4. 


REMOVAL OF CAUSES. 


1. Judgment on application may be excepted to. Stafford vs. 
Hightower, 304. 

2. Non-resident, not necessary to be, when suit begun, under act 
of 1875; sufficient to be at time of application. Jézd. (See 
Zo below.) 

. Citizenship in Alabama and Southern District of Georgia al- 
leged sufficient. /dzd. 

. Subdivision of districts, and counties included, judicial cogni- 
zance of. Jdzd. 

. Inferior court which can render final judgment, though appeal 
may lie, removal must be before trial term in, under act of 
1875. bd. 

. Ordinary’s court, on citation for settlement, after judgment and 
appeal, too late to remove. Jdzd. 

. Dismissed, case after removal, not recommenced in state court 
in six months. Cox vs. East Tenn., Va. & Ga. R. R., 446. 

. Local prejudice, removal for at any time before hearing. Ham- 
mond vs. Buchanan, 728. 

. Act of 1867 not repealed by act of 1875. ddd. 

. Non-resident, not necessary to be when suit begun, under local 
prejudice act. Jézd. (See 2 above.) 


RES ADJUDICATA. See Fudgments 1, 12, 14, 21, 23, 34; Ille- 
gality,8; Auditor, 2. 


RES GESTAE. See Evidence, 31. 

















RETRAXIT. 


1. Defined. Cunningham et al. vs. Schley et al, 105. 
2. Bars action forever. /dzd. 






RIPARIAN RIGHTS. See Deed, 4. 






ROADS AND BRIDGES. See Ratlroads, 17; Prescription, g ; 
Streets and Sidewalks. : 






SALES. 


1. Representations of one partner to other in selling, derived 
from clerk of both and so known to be, though untrue, not 
avoid sale. Hunt vs. Hardwick & Co., I00. 

2. Election, vendee on discovering fraud must make at once, to 
keep or rescind trade. Jdzd. 

3. Trust property, sale allowed by chancellor at chambers. /ver- 
son et al. vs. Saulsbury, Respess & Co., 790. 


See 7rusts, 37, 5, 12; Contracts, 25-27. 











SEED. See Contracts, 34. 


SERVICE. 


1. No return, illegality remedy. 
215. 

2. Return, traverse remedy. Jdzd. 

. Traverse included in illegality, with officer as party. Jdzd. 

4. Depot agent of railroad operated by receivers of foreign road, 
service on sufficient. Ga. So. R. R.vs. Bigelow, 219. 

. Re-enforced by service on sole resident director. Jé¢d. 

Residence, copy left at, sufficient, though defendant absent- 

Rogers vs. Craig, 286. 


See Practice in Supreme Court, 30, 36-38 ; Injunction, 17. 










O’ Bryan & Bros. vs, Calhoun, 






Ww 
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SET-OFF. 
1. Counsel’s name entered for defendant on docket, set-off 
pleaded by amendment. Szmon vs. Myers & Marcus, 1. 
. Notice of set-off not necessary. Jdzd. 
. Continuance granted if plaintiff surprised. dzd. 
. Defeat set-off, plaintiff cannot by dismissing. zd. 
. Nor by failing or refusing to prove claim. dzd. 
: — suit and plead same causeas set-off, plaintiff may- 
zd. 
7. Judgments set off against each other on motion. Langston 
us. Roby et al., 406. 
. Judgments ex delicto and ex contractu set-off. bid. 
. Judgments set off, though attorney’s lien defeated thereby. Jézd. 
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10. Administrator’s bond sued on by heir, amount due by heir to 
make good insolvent claim, under decree, set-off. Groves, 
ord'y, for use, vs. Williams, adm'r, et al., 598. 


SHERIFF. See Levy and Sale, 2, 7; Statute of Limitations, 8 ; 
Title, 137; Furors, 13. 


SIDEWALKS. See Streets and Sidewalks. 


SLANDER. , 
1. Minister charged with collecting funds for specific purpose 
and appropriating to his own use, actionable Jer se. Lilsas 
vs. Browne, 117. 
See Lidel. 
SLAVES. See 7ii¢le, z, 2. 
SOUTH CARCLINA. See Laws. 1-3, 6. 
SOUTH CAROLINA RAILROAD. See Raz/roads, 20. 


SOUTHWESTERN RAILROAD. 


1. Taxation, rule asto. S. W.R. R. vs. Wright, comp. gen’l, 
hal. 211. 


STABLE. See Wuésance, 7, 2. 


STATE. 


1. Sale of Macon and Brunswick Railroad valid. Wood et al.vs. 
Macon & B. R. R. et al., 539. 

2. Construct road from Macon to Atlanta, company has right 
to. bid. 

3. Dedication of ground to one use, inconsistent dedication not 
presumed. J/dzd. 


STATUTE OF FRAUDS. See 77#/e. g ; Contracts, jo. 


STATUTE OF LIMITATIONS. 


1. Judgment foreclosing mortgage not dormant in seven years. 
Stzles vs. Elliott, ex'r, 83. 


2. Illegality, act of 1869 not ground of; proper for defence. Jdzd. 


3. Twenty years from date when mortgage debt is due, suit with- 
in, stops statute. /dzd. 


4. No bar under facts of this case. /dzd. 


5. Administrator and securities, action against accruing prior 
to 1865 barred in 1875. Austin et al.vs. Raiford et al., 201. 
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. Fraud, to relieve from act of 1869, must involve moral turpi- 
tude. Jdzd. 


. Dismissed, case in U.S. court after removal, not renewed in 
state court in six months. Cox vs. East 7enn., Va. & Ga. 
R. R., 446. 

. Four years bars action against sheriff for balance in his hands. 
Harris vs. Smith, 461. 


. Statutory right of action “by operation of law,” what is. 
lbid. 


. Homestead, recovery of, no exception to limitation in act of 
1876 on account of fraud. Rowan, g'd’n, vs. McCurry et al., 


732: 
. Note with seal merely added after signature, barred in six 


years. Chambers vs. Kingsberry; Skrine, for use, vs. Lewis, 
S28. 


12. Suspended by escape and concealment of offender. Watkins 
vs. State, 872. 


13. Payment on note, to relieve bar, must be indorsed by debtor or 
some one authorized by him. yal, ex’r, vs. Morris, 834. 


14. Payment, creditor incompetent to indorse. /dzd. 


15. Delay caused by debtor’s insisting on having lines run. not re- 
lieve bar. Jdzd. 


STOCK. 


1. Stolen, owner’s name forged, and transferred on books, bill lies 
to compel issue of new stock and accounting for dividends, 
or for recovery from purchasers. S/azsdell et al. vs. Bohr 
et al., 56. 


See Pawns, 1-6. 


STREETS AND SIDEWALKS. 


1, Obstructing unnecessarily by warehouseman, liable for dam- 
ages. Maddox & Rucker vs. Cunningham, 431. 


2. Reasonable time to move cotton only allowed. dd. 
3. Negligent placing of cotton on sidewalk, warehouseman liable 
for injury. dzd. 
See Municipal Corporations, 6. 


SUPERSEDEAS. See Hadeas Corpus, 1, 2. 
TAX. 


1. Unauthorized, received by municipal corporation, and paid 
under compulsion, tax recovered. Fzrst National Bank of 
Americus vs. Mayor, etc., of Americus, 119. 

2. Voluntary payment under protest not sufficient. 702d. 

3. Constable could not levy tax 7. fa. for more than $50.00 in 
1873. Butler vs. Davis, 173. 
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4. Judicial interference with collection when proper. S. W.R.R. 
vs. Wright, comp. gen'l., et al., 311. 


See Furtsdiction 1. 


TELEGRAPH COMPANIES. 


1. Integrity, skill and diligence, company bound touse. Western 
Union Telegraph Co. vs. Blanchard, Williams & Co., 299. 
2. Bailee for hire, common carrier or merely one employed, which 
is telegraph company? /ézd. 
. Rule of company to relieve from use of integrity, skill and 
diligence, contrary to pubtic policy. /dzd. 
. Repeating, if necessary, duty is on company. dd. 
. Charges are fixed by company in Georgia. /dzd. 


. Damages, except from gross negligence or fraud, company 
cannot protect itself from, by rule. ddd. 


. Damages not limited by rule to toll paid. Zdzd. 


. Foreign company requiring demand for damages in sixty days, 
demanding of local agent sending message sufficient. /dzd. 


g. Hidden meaning, telegram in common commercial terms, has 
not, so as to limit damages. /d7d. 

10. Value of message, what sufficient on its face to show. Jdzd. 

11. “Cotton futures,” loss of agent from error in telegram con- 
cerning, damages recoverable. /dzd. 

12. Principal paying loss, may recover of company. Jdzd. 


TITLE. 


. Slave could not acquire in 1855. Woods vs. Pearce, 160. 
. Descent allowed to free persons of color by act of 1819 con- 
templated free descendants. /d7d. 


. Emancipation, ancestor dying before, title did not vest in siave 
heir afterwards. /dzd. 

. Parol purchase of land not good. Blance vs. Goodnow, 264. 

. Fraud used by taking advantage of mental weakness, convey- 
ance set aside. Wood et al.vs. Isom et al., 417. 

. Compromise effected and title obtained dona fide, invoking 
scriptures in aid of same, not invalidate. Jdzd. 

. Homestead, individual deed of head of family to, conveys no 
title. Hallvs. Matthews et al., 490. 

. Purchaser dona fide under husband protected, though wife’s 
money invested in property. Gorman et al.vs. Wood, 524. 

. Notice of equity, purchaser with, takes subject to. Finch et 
al. vs. Beal, 504. 

. Subrogation to place of obligor in bond for titles in this case, 
and purchaser bound by bond. dd. 

. Levy, title remaining in vendor giving bond for title, is subject 
to. Hardee vs. McMichael, adm’x, 678. 
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. Subrogated to vendor’s rights, purchaser under 7. fa.is. bid, 
13. Sheriff’s deed not alone show title ; title or possession necessa- 
ry in defendant. Beck vs. Bower et al., adm'rs, 738. (See 
Parker vs. Martin et al., 453.) 
14. Notice of recitals in deed to vendor, vendee affected with. 
Simmons vs. Goodrich, trustee, 750. 
15. Notice, vendee not affected by contract not of record. dd. 
16. Deed and mortgage distinguished. Cudley vs. Bloomingdale, . 
Rhine & Co., 756. 
17. Color of title, sheriff’s deed alone is. Hammond & Hinson vs. 
Crosby & Co.,767. (Compare Wo. 13, above.) 
18. Quit claim good as color of title. Zézd. 
19. Presumption of good faith of holder not destroyed by quit 
claim. J/dzd. 
20. Fraud avoids deed. Carter vs. Pinkard, 817. 
21. Notice of fraud, purchaser with, gets no title. dz. 
22. Usurious deed void as title, enforceable as equitable mortgage. 
Bullard vs. Long et ux., 821. 
23. Line between adjoining lots established by seven years’ acqui- 
escence. Cleveland vs. Treadwell, 835. 
See Deed, 1, 4, 6, 8, 9,15; Estates; Landlord and Ten- 
ant,g9; Ejectment,4; Dedication, 1; Interest and 
Usury, 1; Notice, 1; Year's Support,1; Equity. 12. 




























TORT. See Railroads, 1; Damages, 15. 






TREASURER. 


1. Pays money only on warrant countersigned by comptroller. 
urnee, Fr., & Co. us. Speer, treasurer, 711. 
2. Bonds, payment of, not enforced by mandamus, no warrant 
being issued or countersigned. Jédzd. 
3. Bonds, constitution of 1877 did not make specific appropria- 
tion to pay. J/dzd. 










TRESPASS. See Fence, 7-4 ; False Imprisonment, 2; Homestead, 
24, Criminal Law, 32; Damages, 15. 






TROVER. 


1. Part of property properly disposed of, not prevent verdict for 
balance. Huntington vs. Bonds, 23. 


See Contracts, r. 












TRUSTS AND TRUSTEES. 


1. Confederate money, received when prudent men took it, and 
failing in trustee’s hands, onus on him to show. Venadie, 
g a'n, vs. Cody, 171. 
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. Witness, trustee incompetent to deny debts after taking judg- 
ment to sell trust and pay. Ansiey, trustee, et al. vs. Pace 
& Co. et al., 40}. 

. Sale made under order at chambers, although there may be 
remainder interest. /é¢d. (See 12 below). 

. Birth of child who might have interest in trust, not invalidate 
previous order to sell. /dzd. 

. Sale, power granted by chancellor not exercised, trustee re- 
quired to make, on proper case. /dzd. 

. Sell, chancellor may grant leave to trustee of minors at cham- 
bers. Overby vs. Hart, 49}. 

. Deed showing trust, signing of individual name immaterial. 
lbid. 

. Character of trust proved to show whether necessary to borrow 
therefor, borrowing being issue. Waite vs. Fulton, 511. 

. Homestead in nature of, and similar pleadings necessary to 
subject. We#lson vs. Rogers et al., 540. 

. Sale, beneficiaries cannot both hold proceeds of, and recover 
property. Bonner et al.vs. Holland et al., 718. 

. Proceeds pursued and decree taken for land, presumption that 
it was received, and ovus to showcontrary. /dzd. 

. Sale, chancellor may order at chambers. Jverson et al. vs. 
Saulsbury, Respess & Co., 790 


. Mortgage, chancellor cannot grant power to, at chambers. 
(Jackson, C.J.. dissenting.) /dzd, 

. Mortgage, semd/e that court might grant power to, in term time. 
Lbid. 


See Eguzty, 1}, 2}. 
UNITED STATES COURTS. See Removal of Causes. 


VENDOR AND PURCHASER. 


1. Vendor’s lien, none in Georgia. Echols vs. Head & Co., 152. 

. Levy, title remaining in vendor giving bond for title, is subject. 
Hardee vs. McMichael, adm'x, 678, 

. Subrogated to rights of vendor, purchaser under 7. fa. is. Jézd, 

. Bona fide purchaser, to be protected, must be without notice 

and have paid purchase money. Carter vs. Pinckard, 817. 


. Protection as to part paid without notice, must plead. zd. 
. Notice of fraud in deed, purchaser with, gets no title. /dzd. 


See Contracts, 27,; Husband and Wife, 8. 


VENUE. See Criminal Law, 37,38; Railroads, 20. 


VERDICT. 


1. Lot or chance resorted to, illegal. Odear, ex’r, et al. vs. Gray. 
182. 
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2. Damages not excessive. Geo. So. R. R. vs. Bigelow, 219; Alt- 
lanta, etc., Rwy. vs. Tanner, 384. 

3. Bias or prejudice, verdict for vindictive damages based on, set 
aside. Augusta, etc., R. R. vs. Dorsey, 228. 

4. Separate lots levied on and ‘claimed, verdict sabjonns some, 
others — sh not subject. Moses, trustee, vs. Eagle & 
Phenix Mfg. Co., 241. 

5. Intention of verdict, judgment amended to declare. did. 

6. Construed by court from pleadings and evidence. Harvey vs. 
Head, 247. 

7. Several recovery under suit against two as partners. Francis 
us. Dickel & Co., 255. 

8. Contrary toevidence. ohknson vs. Wilson & Co., 290; Byrd 
vs. State, 667. 

g. Sustained by evidence. Thomas vs. Thomas; Coker vs. State; 
Hante vs. State, 298; Tyson vs. State, 835; Garlington vs. 
State; Coleman vs. Fones; Matthews vs. Bivins, ex'x, 837; 
Dougherty vs. Reed, 838. 

10. Improvements “of a character needed,” special finding con- 
strued to mean merely necessary repairs. Walker et al.vs. 
Grady, 370. . 

11. Principal and interest separately found. Lewis, ex'r, vs. Al- 
len, adm'r, 398. 

12. Presumption that no interest found, sum being less than prin- 
cipal, under equitable plea. 

13. Inferences from facts, jury may make. Bead/ vs. State, §20. 

14. Ejectment, verdict for plaintiff means for premises, and not 
void. Fohnsonvs. Fones et al., 825. 


See Criminal Law, 2. 



























WAIVER. 


1. Rule #zsz'to foreclose mortgage may be waived. S¢z/es, adm'r, 
us. Elliott, ex’r, 8}. 

2. Refusal to pay policy waives proof of loss. Merchants’, etc. 
Ins. Co. vs. Vining &» Bro., for use, 197. 

3. Refusal pending garnishment, waives during thattime. Jdzd. 

4. Appearance and pleading in case to establish lost note not 

waive want of process insuit on. Reese et al., for use, Vs. 

Kirby, 825. 


See Homestead, 5; Railroads, 31. 











WAREHOUSEMAN. See Damages, 5-6. 






WARRANTY. See Contracts, 74. 









WILLS. 


1. Legacy, courts not inclined to construe as specific. Morton 
vs. Murrell et. al., 141. 
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2. Intention is cardinal rule’of construction. Jdzd. 


3- Judgment admitting to record binding till reversed. Langston, 
ex'r, us. Marks, 435. 


4. Nullity, judgment being on its face, attacked as such. Jdzd. 


5. Foreign testator, as to realty here, will construed by laws of 
this state. Mechanics’, etc., B’k et al. vs. Harrison, ex'r, et 
al., 463. 

6. Costs, how awarded when will propounded and rejected. 
Francis et al. vs. Holbrook, 829. ° 


See Legacy ; Estates, 1, 3. 


WITNESS. 


‘1. Dead party: sayings of one contestant for child of deceased 
parent introduced, to show non-existence of contract for child, 
he may rebut and explain same, though parent dead. Cleg- 
horn us. Fanes, 87. (See 10, below). 

. Credibility of witnesses is for jury. dz. 

. Expert engineer may state duties. Aug., etc., R. R. vs. Dor- 

Sey, 228. R 

Conductor likewise. Jdzd. 

. Expert testifying without reasons, other witness may wit rea- 

sons. Jdzd. 

. Employé suing for damage from negligence of co-employé, 
latter competent to prove he was not at fault. Jdzd. 

. Refresh memory, witness may, from memorandum, and testify. 
Hinton vs. State, 322. 

8. Privilege of witness claimed against answering if she lived 
in house of prostitution. Thorpe vs. Wray, 3259. 

g. Trustee having obtained judgment to sell to pay debts, incom- 
petent to disprove same. Ansley, trustee, et al. vs. Pace & 
Co. et al., go2. 

10. Dead, other party being, witness may still rebut testimony of 
living witnesses. Wood et al. vs. Isom, 417. (See, above.) 

11. Impeach a witness, general statement that evidence was intro- 
duced to, not cause new trial. Szms us. State, 486. 

12. Impeaching witness, that one had known character year before, 
did not know it now, or that it was changed, but believed 
there had been a reformation, admissible. /ézd. 

13. Rule, witnesses not put under, allowed to testify in rebuttal. 
if ends of justice require. Hanvey vs. State, 612. 

14. Discharge of witnesses before statement is defendant’s own 

fault. (Here he introduced none). Jdzd. 


15. Deceased witness, testimony at committing trial proved by 
parol. Robinson vs. State, 833. 


WB WN 


Nn nS 


“I 


See Evidence, 12, 13, 15, 4}: 


YEAR’S SUPPORT. . 


1. Return, record and lapse of six months, vests title in family. 
No formal judgment necessary, excz:pt as to money. Cowan 
vs. Corbett et al., 66. 

2. Record before six months not invalidate ; becomes good after 
that time. Jdzd. 

3. Sale of property set apart, and ere of proceeds to sup- 
port, valid. Zaddvs. Collier, 641. 

4. Presumption in favor of judgment setting apart; not col- 
laterally attacked. Jdzd. 

5. Mortgage, year’s support prevails against. Cully vs. Bloom- 
ingdale, Rhine & Co., 756. . 





